
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



Aprf.1 s. 1968 

To: rl:rn~~M• 3ohrsaon, State Tax Aeaea■or, . Bureau of Taxation 

Pro11: ~Doyle• Asaiataot Attomey General n " 

Subjoct:'·, .. -ftaal E■tate Traa•fer Tax 

§!JJ,YY~s 

A DBm TR.,\HSPDUtlNQ nTLE TO Rr.AL PROPD.TY WHICH IS ACDOWLIDO!D 
AND DSLIVER.a> PltICB. TO MU.OR l, 1961,. IU'l' MOT REOOlU)PJ> UR'l'IL 
APT.El\ MARCH 1, 1961, IS NO't SUBJZC'l' TO A REAL· !ST.ATE TRAMSPD. 
TAX. 

PAgrsa 

Cbaptar 7U of Title,, of tbe a.vised m:acutea,·aa enacted 
by Sectlon.H of Obapt.- 154 of the Prt~•t• ancl SMcial lAwe 
of 1967,-.. repealed b1 Sectfon 2 of Chapter 537 of the 
Pllbltc La• of 1967. Chapter 537 of tba Pub1io Law of 
1967 take.I affect on March 1, 19681 N'PMl• tbe i,revioua 
lav •114 oreat•• a new ta on real ••tata tranafeN. 

OUEStJQH§: 

Whether• dud. tranafeniag title to real P"tpeny·~ioh 1-
aclcDovJ.edpd and dali'leftd pr:lOt" to March 1, 1961, but which 
is not recorded until. ~t_. March 1, 1968, f.•s . . 

ANSW£lb 

<•>• aubjact to tax under Cbapt:ar 712 of Title 36 
of the I.willed st:abltea aa enacted by 3-ctf.on Hof 
Chapter 154 ot the Private and Special Lawe of 1967; 
or 
Cb) tUMLe l1l'lder Chapter 712 of Ti-tl• 36 of tu 
lte'Viaed. Statute• u eaactad 1:,y Chapter 537 of tba 
Publio Lava of 1967; or · 

(c) not aubject to any real eatate tranafer tax. 

A deed·tran•ferrinc title to real property which is acknowl41dpd. 
and delivered prior to March 1. 1968. but not record.i uatil after 
March 1, 1968, ia not aubject to any real eatate transfer tax. 
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which aoy landa, t•IIID8Dta or other realty aold ahal.l be 
granted, •••icnad, tran•ferred or otherwiae aonft,-4 to, 
or vested itt, tha pu.rchaaer or purcbaser•l or any other 
peraoa err ~aoaa, by hia or thaii- dlr-=t on, when _the 
conalderation or valua of the illtereat on property oonve,ad, 
excluaf•• of the Yal.ue ·ot an-, lien or en~ranca remaining 
theraon •~ th• tim of tba aala, axceeda $100, a tu at the 
rate of 55¢- for each UOO or fractional part tbareof. t' Title 
36 M.a.s.A. IA.651 (P.~. 1967, c. 537, 11) 

Q\der tlw pa:oviaiona of Chaptaa 154 a tax-.. iapoaed upon tba 
treater of tit1• to· r..i properw-. 'ftie tax_. dtilfl at the 
t.1_.. of ·noOl'da~1on of the deed. At tbat tillle the register 
of d,.pd1 waa to aacartdn a11d coapv.te tba UIOWlt of tax due 
tb...,n ·and wu to collect ~hat• u · a pnrequiaiu to t1la 
acc.ptance of tba . dead for ncordatioa s 

· ''Whci aey deed i• offend for nooldatfoa, tba 
.-.gtater <>f daeda ahall a.cartaf.D and comptata 
the aa.,unt of the tax clue tbanon and ■ball collect 
auch .-ount aa preftqU!elte ta tb• aoceptaace of 
tt. deed for acordation. . 

The amount of tax ·•haU ba coapute4 on coo•ideration 
for the deed Md •hall be ataapad by t:ba re.gi•t•r c:,11 
the deed • 

.... ., (Title !16 M.a..s.A. ~,. P. • s.L. 1967, c. 
154, 11). 

TbA etf•ctift date of Chapter 1.54 IIU .Jan11417 1, 1968. 
Specifically excluded from the opei-atillft of the .tax act wre 
deeda acknowledpd. or ncorded·ia-ior to that date. · 

C2aapter 537 became ~fective on March 1, 1968. Tbuefore, · 
Chapter 154-. only effeotin for _tha ·period January 1, 1961 
to Mareh_l, 1968. Aa of March l, 1968, <21apter lS,. vaa repealed. 

It followa that the authority of tta. ~utera of daeda to lny 
aad collect the tax vndv the old lav (Chapter 154) ceased aa of 
March 1. 1968 wban Chapter 537 of the Pllblic tawa became affectiv•• 

I 

I 



) __. 
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P•I• 'l'hrea 

April 5, 1968 

'l'Mref'oN, a deed·acknowladlad. and 4e1ivez-ed:prf.or to March 1, 
1968, but not recorded far example, until March 10, 1968, 
cannot be taxed under the proyiaion• of Cba~t•r 712 ot Title 
36 ot tbe Rniaed Statutaa aa enacte4 by Section ff of Cha~t•r 
154 of t:be Prf.4V&te and ,.,_cial LaVII of 1967, •inc• the Reif.ater■ 
of deed.a no longer ha'\te aathority to l••Y and collect that tax. 

2 

• b 

Tha l•li•latift hiator,- of aaapter 537 furniabe• help in it• 
ioterpz-.t•tioa. It i• to be kept in llincl that •• of January 1, 
1968, the fedanl gov.,.Mnt abandoned it:a docuaentary •t-. 
tmc 011 conveyacu of realty ia&po•-4 wader 26 u.s.c~A. 14361 
et aeq. 'l'heredtar, tM et.at•• war& .free to conatitate ·their 
own •1•teu of taxation of realty oonva,ane••· 

nrf.cinally, the •eoond •,-cf.al ••••ioa of tb• 103rd Legielat1:an 
wbich eoacted CJlapter 5S7 waa preaented with a bill aompletelJ' .. 
different fro• that pa•aed fa f iaal f ana. Tba ori1:lnat bill 
(L.D. 17n) did ftOt follow the pre,,1oua federal ~i•ion•. It 
waa exteaaiw ill n•v aubetaative prnlaion• for tha illpoaf.tlon of 
a tax on real ••tate tru■f.-e. Included wf.tld.n then aub•tantiw 
prov~afona waa tb&. "qw.d,Nlliltftt that a "declaration . of value" be 
f:llad with an· :ll1•truaent Pl'• .. nted for recording, Thia doCWMnt 
••• dea:lped to.i. utilised bv local aaNaaora in ••luiof i,n,perti•• 
located within tbaf.r auaicipa1ttfu ■ince it•• to be fled with 
the State Tax Aa•aaor. The tlrN1_t of the orieinal bill vu 
t.efold - to turn:lab an uNallllMlt d••lce for the•• of local 
aa•••aon.od to rat.e nwenuea. 

Howner, the bill which. ultiaate.ly paa■ed (L.D. 1879) •• an 
extensive redraft of t'be ori1i11al-bill. The '.bill wat through 
twD <"omad ttea Ndra.fta ~ . 

Section 4651 of Titl• 36, iapoaiDa the tax on real ••tat• transfer■, 
vaa adopted verbatim. from tbl pz-oviaiolle of 26 u.s.o.A. 14361, 
the Federal taw·abandonecl on January 1, 1968. 

Having ia mind the clear intent of the tegialature f.t ••- proper 
that we abould follow the intei,,retatioh .afforded the hdaral. A.ct 
by federal re,uiat1on•. 
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April 5, 1968 

Section 43.4361-l(a)(2) of tba Federal Tax Regulations, 1967, 
Vol. 2 (U. ·s. Code Con1reaaional and Administrative Neva) 
provid••: · · 

" •••• the tax attaches at the tfme the daed or 
o·ther ln•trument of conve,ance. ia delivered, 
irreai,ective of tha ti• vhe11 · the ul• t■ llade 

" •••• 

"Ho atamp i• Nqu.irad on an· 1.naa,ment made 
before the pa•••P of the act illpoa:f.ng ti. 
tax •••• " 47 0 • .1.s. Intamal Revenue, 154$. 

Too, the intarpretation of tba federal law 'by regulation ia 
consistent with the geaeral proviaiona of! tha Maine law 
relatinl to conveyances of realty. The tax on real ••tate 
tranafera i• levied oa ·tbe ••1• of realty (Titla 36 M.R.s.A. 
14651). · . . . 

Under the law of thia State ti ere i• no sale of realty and no 
paaaage of title to realty until delivery o! tha deed. 

''A deed, though dnly executed, while un4er the 
dominion of the grantor, and before f.t• 4elivery 
tranafer• no -tf.tle. It taku affect fro• and by 
delivery, and 11ot from ita dat:e." EJ~••• 
Woodard (1868) 56 Me. 45, ••• alao lac n"va. 
s)ii1c(on, (18~) 22 Mafn• ·S69. 

Therefore, since tha tax ·i• on the "sale" of real property the 
tax would attach after deli•ery of. the f.n•tr.,..nt. 

Therefores 

l. t>eeda delivered on or after March 1, 1968 are 
taxable at ~he rate applicabt. under Chapter S37 of 
the. Public Lava of 1967. 

2. De•d• delivered prior to March l, 1968 but not 
recorded ·uatil after March 1, 1968, becauae of th.a 
repeal of the real eatata tranafer tax pro•idad by 
Chapter 154 of th& Private and Spacial Lava of 1967, 
are not aubject to any real aatab tranafer tax. 
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It •Y . be tbat de tea ination of whea a d-d ia clelive~ 
will cau•• aoae difficulty. Whether a daect i• delivered 
dapuda ui,on tha facta of each particul•r caae. The 1.n:eral 
ru.1.e however, i• t:hat dal,iv•ry · ia complete wbea a deed ia 
detlvved to the grantee with thlll con•eat of grantor allCl with 
the intent tbat tll• d.Mc1 ahoul.d o1)8rat• aa a ainimeat of title 
to the grantaa. CC,t~l y. Qatcgll (1921) 1~7 Maine S28.) 

r-;uce •aryf.n1 fact af.tuatf.ona •Y or My not Import deliYe:ry, 
any particular quaetfona abould be retei-rad to u for.re•iew. 

JttDalpn 


