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, I, 
C 

c. Wilder Smith, Deputy Commissioner 

Pl,illip M~ ·Kilmister, Assistant 

11Ceesation of ·Employment Statute." 

March 13, 1968 

1.abor and Industry 

Attorney General 

D,CTS: 

Title 26, Section 626 of the Revised· Statute• of Maine 
provides that "any .amployee, leaving hia or her employment, 
a)lall be paid in full within a reasonable time after demand 
at the ofiice of the employer where payrolls are kept and 
wagee are paid~" An employer who fails to make payment within 
a rea•o:nable time is subject to• criminal penalty by way of 
a fin• of "not leas than $25 nor more than $50." You have asked 
the foll.owing three question• relative tq this statute: 

OUBSTJQII: 
(1) May remW1erat ion in the form of a salary or. commission 

be included within .the meaning of the above-designated statute? 

. (2) May the statute. be interpreted to inc~ude expenses 
due an employee and incurred by him in accordanc·• with an 
agreement, written or oral, pr•viously entered into by.the 
employer ancl agreed to by the employee? 

(3) May the statute be interpreted to include monies· 
due unc!er the .term.a of a contract to perform specified work? 
!'Or example., a home owner contracts with a painter to paint 
his hou••• Th• work is completed and when payment is demanded 
the home awn•~ refuse■ to pay on the ba.■is that the work is, 
in hi• opinion, llDAt~afaatory. 

(1) Yes. 

(2) Yes. 

(3) So. 

QPDICIJ: 

In an opinion rendered by thi~ office under date of July 2, 
1964 we held that the broad terminology of the above-cited 
s~tute, than designated as R. s. 1954, Chapter 30, section 
SO-A., meant that 11all for:ms of compensation due the employee 
at the end of his employment shall be paid in full. 11 
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'l'he statute does not provide specifically that nwagea" 
of an employee must be paid in full within a reasonable time 
after delland therefor by an employee. were thi■ th• 
caae, it wo1.1lc! ·1,e neoeaaary to -detemlne that ealary and 

_.comiaaion conatimte a form of wages arid therefore are payable 
pur■aant: to ~• t41m• ·of tlW statute. There i• a split of 
autbOr:lty a110il9 the varioa• jutiadictiona,. but a ajority 
of tb• courts ha,,. he14 that "ealari••• and •co,amiaaion•• do 
. oonet:!tu:te "Wag••. • 

•Term• 'wag••• and •~lary' •~• f9r all 
praat1cal purpo~•• synonyaou■- al¥! ••JI. 
•llll of t10ri•y perio'11c:ally paid for services 
rendered_, though in good u■age word . •salary• 
auggeata more importan~ s•nicea and larger 
compensation than •wag••'·" ri,- v. City 
of PaayA,g, ~4 ~- 3. Mi·ac. 362., 184 A. _7_48. 

•Th• word •wagea• has upon occa■J.on J:>een 
.broadly defined•• compenaation for ·••r• 
v1c•• rendered l>Y an employee to hie .. 
emplopr including commi•aione earned 
in selling th~ eanplo~~•• goode.• 4.0. 
1Pf4! IN !QFltSfs,. Wagea, P• 67J W•b•t•r'e 
l'h rd Intematlonal Dictionary (Unabridged) 
p, 2s6e1 stat• v. 111t.a•,iv, 16& s. w .. 2d 
1048. 

Bven if• court were to deteraine that ■alary an4 c:ommiaatona 
do not conatitute wage•, payment of 8U18 ia mandatory under tbe 
t•nu, of the abOve-quoted atatute. 26 M.R.S .A. § 626 provides 
that employees "shall i:,e paid "in full" that which ia awed · them. 
Thie includes salary, aoanisaiona, and even reiml>ure .. nt for 
expen"• incurred 1:>y_an employee pursuant to agr•••nta mad• 
with hi• employer 9ovem1ng· th• terms of bi• employment • 

. Of prime importance is the fact that we are dealing with 
a penal atatute however and the broad terminology muet, it 
poaaible, be strictly conatr:uecl. The legialature cannot carte 
blanch• designate that a criminal penalty be impoa•d upon an 
-.aployer and at tba •~• time, through lack of specificity 
of deacription, lea,,. to the •%!Dll9ina tion th• type of action 
or nonaction to be penalized. 

-
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we anaw•r.queation numb•r•d three in the negative and do 
not believe that the legislature intended by the ·t•riu of 26 N.R.S.A. 
§ 626.to impoee a criadnal .penalty llP()n a party to a contract . 
who fail• to •k• firaal paym•n~ bec:a-.i•• o.f a bona fide belief 
that the· coatract: he! baa .executed ha• not · been fuily perfomed 
i,y th• other party. lndepencltmt contn.cta for wo&'k and ae:r:vi~• 
ironed out i,y the parUea th•~•to con■titut• •o•thing more 
~n ~ ••tablia~t o! an eaplo~r➔mplo~• .rt-lationahip, 
aad there ia a wide. rang•• of 00111110n law nm•d1•• ayailable to 
• ·it:her party when the o~r party to a gi,,.11 contEWact conait■ 
• J:,reach thtlreot ~ 

) MIV•lf 

Phillip M. JCilmister 
Ae•i•tant A tto,:ney Genera 1 


