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E. L. Walter, Executive Becretaxy Maine State Retirement System
Robert G. Fuller, J¢., Assistant Attorney General

Status of Merrill Memorial Library - Yarmouth, Maine

EACISs

" As stated by the Office of the deneral Cowmzel to the Boston
Regional Office of the Social) Security Administration in letter to
the Regional Assistant Commissicner in Augusta dated November 28, 1967,
the facts are as follows:.

On September 15, 1904 Josaph B. Merrill conveyed certain land and
‘buildings to the Town of Yermouth for use as a free public J.l.hrary
subject to certain cond!.tims and yestrictions. The inhabitants of
the town accepted the deed on October 15, 1904. Among the conditions
and restrictions imposad by the instrument of conveyance were the
followings - {1) the land and buildings should always be held,
ccqupied and used by the Town for the maintenance of a free pub.'l.:l.a
libnxrys  {2) the Town should provide at least $1200 pex yeazr for
financial support of the library unless certain designated exceptional
circumstances should arise;(3) the *, . . management and control of
said lot of land and buildings and the contents .of said buildings
ghall be and forever remain . . . * under the control of a self-
perpetuvating Board of Trustees initially made up of named individuals
and the *first selegtman® of the Town of Yarmouth, ex officior 4)
the Board shall elect by ballot a President, €lerk, Treasurer, and
Librarian and may appoint other proper and necesnary officors and
assitantsy; {3) the officers and assistanta ™. . . shall hold ofﬂcé
and tepure during the pleasura " ™ of the Boardr (6) the Bpard
shall adopt By-Laws and make :egulats.ans for thie dare, management,
pretectl.on. sacurity and weli.-bei.ng of the library and ita propertys
and {7) upon failure by the Town to use and occupy the premises as
provided or to perform and abide by all conditions apd restrictions,
the grantor, his heirs or assigne, have a right of entry for
‘condition broken.

The action of the Town in accepting the conveyance was ratified
by Me. Priv. & Spec. Laws 1905, ch. 309. This ae¢t alsp authorimed
the Town to accept donations, bequests and devises for the purpose
of maintaining a free public library. With respect to the Board
of Trustees, the act stated:

"gection 2. The management and control of
said Libraxy and of the buildings and
grounds connected therewith shall be vested
in a board of trustees to be designated
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Txustees of Merrill Memorial Lilmzy. 6aid
boaxd of trustees shall be constituted in

the first inetance as provided in said deed

of gift of sald Jomeph E. Merrill and the .
succeasors of such trustees shall be selected
and detexmined as in said deed provided., Baid
‘board of trustees and their suocessors shall
have the powers conferred upon them by said
Aeed and all of them shall serve without
-coppensation.”

Though you have not specified the problem in your memorandum to
us dated December 4, 1967, it appears that the State of Maine wishes
to enter into an agreemsnt with the Secretary of Health, Education
and Welfaxe, pursuant to the provisions of: § 217 (8} 1 of the
Sozial Security Act {42 U.B.C.A. § 418 {a} 1), for the purpose of
extending Federal old-age, survivers and disability insurance
coverage to enployess of the Nervill Mewerial Librery. The cited
secticn of the Social Smrttx’ Act provides that FPederal ORSDI
coverage may extend *. .. to sexvices performed by individuals
as employses of (a}) State or any political subdivision thexeof.”

The General Counsel douvdpits vhether employees of the Marrill
Hemorial Likrary are esployees of a "political subdivision" of the
Btate of Maine s0 as to ba eligihle for the proposed aovarage. He
gtatons

*To have the atatus of a separate politieal
subdivision, the Library must he 2 geparate
legal entity and a wholly owned instrument-
ality of the State ox. the Town of Yarmouth.

In order tw conatitute a separate legal entity
the Edbrary must be vested with the power to
hire, supervise and discharge its own employees
and generaliy in 1t8 own name to sue and be sued,
contract and hold and convey real and personal
property.”

Believing that such doubt is resolvable by reference to local
iaw, the General Gounsel through your offjice regquests our opinion
on the following questions

Do the trustees of the Merrill Memorial Library constitute an
identifiable legal entity existing separate and distinct from the
Town of Yarmouthy and, are such twustees a "wholly owned instru~
mentality® of the Town of ¥Yarmouth?
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Yes ; No.

. Theugh we feel that the anawer to the demeral Counsel's
question is capable of disgovery by reference t0 the instruments
creating the ilikrarvy and by 3 prioxd ressoning from the language
therein, hence making reference to local lme unnecessary, we offax
the following replys

- In the first instance, cognisange pust bs had of the distinctitn
betwean;. on the oot hand, the libmry butlding and the land on whish it
stands, both of whidh, by the terms of the Nerrill deed, have wvested
in the Town of Yarwouth (subject to the right of entry for condition
broken}, and on the otheyr, the contyel of the operations of the
Itbhrary, whids i», likewise by the terms of the desd, vested in
the Boord of Trustess. It 4is not helpful, in answering the CGeneral
Connsel’'s Question, to refer to “the Merrill Memorial Lidrary® an
theugh a legal entity existed by that nmme.

This distinotion points cut the strange division between:
ownarveliiy and etntrol of the likwvary building, its contants, and
the land on vhich the library stands. Such division results in
the anomalous situstion of the Town of Yarmouth being cbiigsted,
by its acoeptanoe of the deed of gift, to annually sppropriste n
sum o be paid over to the Bosrdr yot the dispésition of the funds
80 appropristed, although in sone wise govarned by the terms of
the gift, lies, in the f£inal apalysis, with the discretion of the
mmmummwummo to the TPown. PMarther, although

then administer it free :lmn mmlemi t.nmhrm. Finally,
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In view of the foregoing, it is difficult to gee how any
conclusion can be reached othexr than that the Trustees of the
Merrill Memorial Library comprise an identifiable legal entity
existing separate and distinet from the Town of Yarmouth. We pags
to the second stage of the Genexal Counsel's inguivy, vizs whetherx
:he r.-.thra;:y {stc) im a "whally owned instrumentality” of the Town

or Btate}.

_ The General Counsel states in letter above-mentioneds “The
principal question haw been stated to be whether the organization
hag any non-Town appoinied members who can contxol the officers of
ths organization oy lay claim to any assets or exaracise any vights
of internal self-government independently of or even contrsry to
the wishes of the Towm., (CGiting previeus G. ©. opinions.)" We
have alveady shown in this opinion that the Boazd’s exercisc of
Ascretion in matters financial is limited only by the terms of
Merrill's deed of gift, and is not subject to any Town restraint
whatever. Further, the terms of the gift endow the Board with
copplete control over the hiring and tenure o€ lilmry eEplOyess
However, it is true that the Board's seeming independsnce from
the Town could be negated if the Town elected a malority of the
Boaxd's menrbere. Even the most cursory look at Merrilli's deed
of gift, however, dispels such an agsugiption. The Town has but
one representative of seven on the Boaxd, and that only gx gfficio.
Farther, as the Genéral Counse) correctly points out, the Boaxd .
elects its own replacements entirely divorced from municipal demires.
A greater degree of 3.ndepandance. under the circumstances, 48
Gifficile to visualize.

. He mc‘lude from the evidence presented t-.n us that the Boargd
of Trustees of Merrill Memorial mrazy is a separate legal entity
apart from the Town of Yarwouth and 4s mot a wholly owned instru-
mentality of the Town or of the State of Maine.

_ Amsistant Attorney General
R3PIx./eh



