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/ 

:s. L. waiter, Bxecut4,ve secretary 

Robert G. Fuller, Jt .=, Aaalstant 

Ja.nuary-5, 1968 

Haine State Ret1:r.-ent system 

Attorney·General 

rMD, 
· Ae etated by the_ Uflce of tbe cianaral· Counsel to the Boston 

Jteg~al,. Offioe. o! the .. soc;,al Seca~itr AdaW..t.ration ln letter tp 
the lleg1onal, Aae1atant ~S.••ioner · J.n Auguata · date4 lk>vEllllber· 2e;· 1967 • 
the fact.a . are u foUows • . 

On fleptembeJ: 15, 1904. Joseph·.•• Merrill conveyed certain land an4 
'builcU.nt• tQ the Town -of_YarslOUth for u_ee ae· a. free publ;Lc: JU>rau;y, 
■\lbject to certain ~d1 tton• and · ¥"ests"·ict1~. 'Die· inhabitant• · ~ 
the town •C!cepte4 the deed, on October 15, 1904 •. ··-.o.D9' the c:onc.U.Uon• 
and :r.•ti-lations lapoaed by the ·1netrument. of 09nveyance were the 
~1-PWlnt• · .. (1.) the land and wtlcling•- ·ahould •i•y• •i,e 'beld, · · 
OCC?QPiea. -and uad. by the TOwO for: tbe naaintenanc~ . of a· fl"~ iPubl.ic 
1113nryr . i2·t · the 'l'OWn 1Jh~14 p%ovide at· least f1200 per ~i' · for' ·· 
financial. support of the lU>raJ!Y unleail · ce:rtain. ·•'9i9Qai;ed itxoeptlonai. 
circumatances ahoul.4 ar111f!;)(3)· the.• ••• manag-.ftllt and control· of 
••id ·iot of land ·an«. wllcu .. ng·a and the contenta· -of ealci ·J:Nlldlrags 
llha11 ·1:,e anc:I. ICR"ever r-ema.'in • • • • under the c:ontrol· oC a aeif• 
perpetuating Jaoarcl of ·'l'raatee~ init1-l1y made· up o.f named 1n41'V'14ua1a 
an4 the .• fl.rat· s•leotman• of the 'rown: o~ Ya~utli~ . s 9CARi91· t4l · 
the· Boat'd aball -elect !Jr bal.l.ot a tr•1dant. e1etk, ·Treaa'der, an4 
Libn._.ian and: may . appoint other ~npe.r and 1wee•••ri offletir• an4 · : 
aaeitanta, (5). the .offic:~ra a-,4 -~•i•tanta. • • • ~ .. ··•h~ll 'holct· ofi1c• 
anc, t8'\Ure during the pleaaur~ ·• -~ . • • of the aoar«i f') the )loarc! 
ilball adopt ·:ay-Lawa and l&ke. ,r:•l~tlons · for th~ care, ·manag•ent, 
pl"Otect.io·n, sac:ui-it.y and °"ll_-J:Maing of the library ancl 1 te. prop•trr 
and t7) -upon failure ··by the ~ to uae and oc:c:QY ·thli premlaei, as 
provided o,: to perfon1 and ·abide by all condit.1ona aJJd re•=·.t.ctiona, 
the grant:or,· hill hetra or asstgnar have. a right· o~ entry foJ:' 

·condition ]:)~en. 

fte aotton of the '.rown in accepting the co-nveyance was ratified 
by He. »riv. & Spec.· Laws 1905~ ~. 309. Tb,._s act alao autborised 
the 'l\7Wn to accept &>nations, be91ests and devlaes for the purpoae 
of maintaining a fr~e public library. With respect to the Board 
of Trustaea, tbe act 1tated1 

"Section 2. 'l'he •nagaaent and control of 
said Libruy and of the 'building• and . 
grounds connected therewith llhaU '.be V.$8ted 
in a beam o-E "uateea to be designated 



'1'r1111teea of llar:r111119aorial L.tlllla:y. &aid 
lloar4 of tru•tee• · aall 1'>e c::onaUtut.ed · in 
the fint i.nlltance u prov.I.dee! tn ea.td deed 
of gt.ft o:I Aid .fNtl'h B. Nen-111 · and the 
noce••or• of nab 1:z:'Ueteea ahall be •elected 
atd -~nad ...... ••Sd.deed providecl •. Ba1d 
·board· of trwttaea and thetr noceaaon ahall 
have the PoWC• conferred upc,n t.h• by· .. , •. 
·-deed and ·all of th• ehall ._... w£t.hout 
. OOW9enaatioll. • 

Though you have mt aptMtified the probl• in :,oull' ...,r.._ to 
.-. 4at.e4 Deo-.., 4. 1967., lt appeus· th•t the ltate of 11111'1• wiahea 
to ent.a .-,nuo an ·ape--t With the 8etn:et4.ll"··Of .B.-J.t:h, Nuoaitf.oa 
an4 Welfare,. purlNUlt to ·t:he pa:ovu~ of: I 211 (at ·1 o.f the 
SOolaJ. See11:s:ity .Act fu. v.1.c.A. I 411 ·.(a).- 1), .,_ '1\ti· P\IIIO•• o:I 
extendb.cJ·-eedecal oJ.4~i•• aun.ivera an4 a,Nht.lJ.ty f,du~e 
aove2tage·t.o ea;,1oyeo• d 'the. Han:111 lliwial.L&bl'ary.· ae citfMI 
notion of ••· &oa.l•I. 8ecus-t.t:r Ac~- parcw&dea··.that. h4era1 · ou»1 
eovez,age •Y ,exten4 •. • , • to ••nicu perfonae4 1ty· !ndividuala : 
•• -.,l.oy.eu o~ Ca) ftat~• anr political ~ri•t• thQeQf•• 

nae General • Coura•eJ. doUl>te wheth• -,pl.oyeea of the ·Mei-rUl ·. 
-.Ora.al. Jrilt•l'J :·at• -.,1~• ol • •polt.U.ca.1 · •ealvl•t.oa~ Of the 
State of. lllin• -eo u to 1INI •UtJJ:Jl• IOI' the pl'OpOllecl --,enge. a. •tate•• . . . ' . 

••To have the at&t.u& of •· nparate ... pol&t:.tal 
and)di\?iston, thti Wbrqy .,..t ~e a aepuate 
lep1 entttr-and a llfhC>11~ GWDe4 u,.a~t ... 
alltrof the lta'te 011-~e-1.'ulfp of Yanoutb .. 
Zn w:4-: to ooaatitute a aepuate 199al enttty 
thtt,Lfl12:u:y IIIUlt IMt v~teclwlth th• pow&¥ t.O 
hue, avperiviae and .Giechaqe tte. owra. -.J,ope• . 
and 9ene,:ally Ill its GIWII name to aue ua4 be ~~ 
con~ct· an4 bold. and. -CIOl\vey ·r:ea1 .,,a peraonal 
p~cty.• . . 

Bel.laving tba t •IIC!h doubt·· S.• reeolvable by ·r.efuenee to local 
J.aw, theGenenl founael through your ofi,t.ce requ•ts·ous:- opinion 
on the followin9 ·••tiOIU . 

9Pl!~Gil .· 

no the tr:ustees of tb• Ner:rill. ~ial LiJ='aty constitute an 
identifiable legal entity af.•ting eepu:ate and distinct from the 
l'own of Yarmutb., and, a%"e iluch t.wet.ee•· a •wo11y Oifflff tutru­
mantality• of the Town ofYanaouth7 
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In view of the foJ;"egotncf. it t•·4lf:fiault to·••• how any 
mnc1us1on oan be reached otbm: than that the 1.'J:uct•s of tbe 
JCen:Ul ~rial 14,b:rary ocapri•e an identifiable l99al &J1t1ty 
•xi•ttng separate and diettnat fa:-om the 'lawn of·YaJ.110Uth. We pae• 
to the aeaond ata,e of the Geaen1 Coun11el1 a inquiJ.T, vts1 whether 
the Ltbr•~ (at.c) S.• a "wholl:r ownecl lnetrumental.itY- 0£ tM 1'own 
(OZ" 81:ftte) ~. . 

The' Geneztal Couneel atatea s.n· J.ett81""aba~t.f,onadt •ae 
priJ'ic::$.pa.1 que•tton baa been ■tate4 .to ·be· wbe•thez' · tbe, c:urganuad.on 
hae any non;Tolfn appointed•---~• who can corit&'Ol tba off.loan of 
the orgam.,ation.«.' lay elailll to a&1J' aaeete oi.- mniae anr l'tghu 
of int~l. ■elf-90vemaent i,nd.e.pendentlv of ·0# even-oontsur to 
the wtahea of .the .,_,,.,. fett.&n9· prerioua · a.· c. apl,.Jliona •. )" ·w. 
have als'ttady Shown $1\. thf.~·opta:losa ~t the aou«•• exerci•• of 
ftscretlon.tn.•tt.en itnanciai 1.■ 'lilnibad only·br the ten111 ~f 
Merrill•• deed of gttt; and l•· not·. a'dbjeet: to· aiw Town.· reatraint 
whatever., hrtbar, the t--·o.t the gS.ft an~ the·Bou4•witb 
COIQJ>lete contZ'ol over the hiring· and tenua:e ot · .\ibary· eaployn•,. 
However, 1t: i• true ·that. 'the. Boa:rd• • &..S.DJ 1ndeperu!enc:e · ftom · 
the '1'alm oou1d be n-■,at.e4·1f the Town· ftl,eat-4 a maJortty of the 
Board~#.1ll9mber•• Bvan th~••~ curaory~loolc·•t· Nan'i11.'• 4ee4 
of gift_. hOWever, dispel• · iNoh ·.an ••••tloD. · The • ':own baa but. 
one rapJ"esentJ:lt.t.ve of •even on ~- .Boan, . ata4· that only a ·su&s,e­
hrther, a, tha Oeoen1 Qouuel, ooneatly' points out~· the~ . 
el~ta .. 1ttl -~ rep1adalllerite enUreiy cUvo.:oe4 fr.qia•awun&cLpal clea·tr•••· 
A. ;reatei: ·«e,reo·of in4epez,4ence, undes the os.i'cwnatanoa•~ ·,• 
cll!:!&.ct,J. t to visualue. · . . . 

. ' 

. We conclude fraa the· evidence. pre•en~ to·. us that; · the Bou'4'l 
of 'tnstiie•, · .. ~f •rrlU ·u.arir:&.a1 l;.U»razy a.a • ~..-r:a-&;e -lepl et&.·t.r 
apart fl'Oll ~• Tawn c~ Yaa:lncmth •nd .i• not a wtaoJ..lr OWAN .tnatmz­
mentaltt.r .o.1 the 'l'oWn or of the ~tate of Nat.n••-- · · 

·'RCJIJr ./eh 

aot>ert a. l'uller, ~­
Assistant Attorney- General 

I 
I 

ii /. , 


