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1-- Edward c·. Hinkley, Commissioner 

Phillip M. Jtilm-i·ster, Aasiatant 

December 22, 1967 

Indian Affairs 

Attorney General 

Power of Indian ~ribes to provide workable Programs and Minimum Housing 
Code Requirements Acceptable to the Department of Housing and Urban 
Development. 

'l'he united States H01.1sing Act of 1949 as amended ·providea 
as a prereq11isite for either a p~•1iminary loan ·cont.ract or an 
annual contributions contract for low rent housing by the Depart­
ment of Ho11aing and Urban Development, that a municipality submit 
a so_-called 'Workable Program an4 Minimum Housing. cede. " Section 
101 (c) of the Housing Act ae set forth in 42 u.s.c.A. § 1451 
provides that in revard to Indian trib•.s such "Workable Programs 
and Minimum Code .standard•" are r~uired only if s11ch tribes 
have the legal jurisdiction and power to carry out auch require• 
ments. Ybu have asked two questions relative to the power of 
the Penobscot and t»assamaquoddy '1'1:'.ibe■ to enact and enforce· 
such programs and codes. 

· QPIITIQI fl.: 

J)o the Passamaquoddy-and Penobscot '1'ribea poesessi under 
22 M.a.s.A •. § 4717, the necessary legal jurisdiction and power 
tc deal with and carry out the Workable Program and Minimum 
Code requirements ordina1:ily required from. manicipal-itiea? 

MSQB1 

Bo. 

OJJISTIQI ta s 

If not., do you a■ Attorney General, consider it advisable 
to attempt to aecur• necessary legislation conferring such 
powers, at the present time? 

NJSWDI 

. This ia strictly a political query to be re11olved by the 
Legislature. 

•·:,. 



QPJlfIQN: 

we agree with the conclusions stated in the letter authored 
by Mr. Berman D. ~-illman, Regional Administrator for the Depart­
ment of Housing and Urban Development whiah accompanied your 
memorandum of December lJ 1967, which state that the Indian 
triJMa in Main• do not poseesa the power tQ enact and.enforce 
houaing or4ina.nc•• or work program• ·related thereto. 

Chapter 513 of the'P®lic Lawa·of 1965.n:,w 22 M.a.s.A. 
§ 4717 gives to the Passamaquoddy and Penobscot tribes seemingly 
broad power t.o enac~ and enforce ordinancea., and tul•ana 
rega~tions governing tribal activity. · 

"-i'he Governor and Council of the »enobecot 
'l'ribe and of _the Passamaquoddy Tribe of 
lnictana •ball prepare the ordinances., rules 
and reguUtione for: such tribe after a hearing 
held at a special meeting of suc::ih tribe 
callee! for the purpose. Said ordinances, 
rule■ and regu,latione shall be submitted 
for ·approval by the tribe at a ·general 
meeting called by the Governor.· such 
ordinances, rules and ~egulations shall 
be enforced by th~ constables of the tribe 
under the supervision and d:i. rection of 
said Governor and Council. 0 

· we believe the Leg.islature did not give the tribes 
the power to enact and enforce ordinano•• which substantially 
affect tba use ·of ·1an4_ suah •• mrmicd.pal housing codes however. 

-"It has become settled law.,. that even 
the territory and soil of the small 
districts., to which the Indians resident 
in Maine are now reduced, in their 
oc~upation, is not absolutely their's 
in fee since they are prohibited f:s:om 
alienating and even the use·agd i1QR£OV8• 
ment of i t ia not left.to their entire 
c!ntnl. 11 HHrsb v. ft"f. 21 Ne. 535 ( 842 (Emphasis supp ied 

"While the Indians presently resident 
in this State have a partial organiza­
tion for tenur$ of property .and local 
affairs, they have no s•nrate politial 
organization, and they ar subJ•ct as 



individuals to all of the laws of the 
State," (Emphasis supplied) ~ v. 
HewfAl, 84 Me. 465; 21 A. 943 (1892). 

Municipalities, although creatures of the legislature, are 
••para ta and distinct governmental bodies and may be empowered 
to enact ordinances to carry out broad police powers, This 
may include the power to reg1.1late: the use of lanc1. within their 
border, and even the power of condemnation of said land. Clearly, 
the Xndian tribes do not poaaess such power. 

Bad the legielatur• inteni_ed to· giv• to the tril>ea the power 
to enact zoning ordinances o~ housing codes a~feeting th• use 
of landa within· their respec:tive re11eryations, we believe the 
lagislatur• woald'have specifically. delineated by atatutory 
language tb• pc,wer to enact such codes. Sach power■ affe0tin9 
the use ancl regulation of land cannot be .r:eaeonably implied.-

PNIC/slf 

Phil1ip M. Kilmiater 
AasisQnt Attorney General 


