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.June 281 1967 

Philip R. GingEOW' l)irector B·:1.nke and Banking 
Divisl.on of Personal and . Conauaer Finance 

p;iillip JI. Kilaieter, Aaaiat:.ant Attot-ney G-... n·:.sral 

B0118 Jlepair Contract• Que■tionable •rovi•iona 

In your lll&IIOftnclllll of .:rune 51 1967 ■abmitt•d to ·thi■ office, 
you state. that a oontractor lioenaed und~r tb• SOM Repair 
•iaancing Act male•• u .. of • writ.tea retail in■tallaen.t contract 
which p~cl•• that tha Ollatoaar ahall pay atttomey' ■ fff.a of 
2°" of any aao11nt due and•I" tba oonuact if eaid debt 1• 
placed by the contract.or with an·•ttomey tor collection.. 
Aleo oontained in the aontnot- i• a provision for paynaant of 2• o.f the caah coatraot price ·•• liquid& ted damag•• to the 
contractor if the 011■to11•r tend.nat•• the contract. witho11t 
the conaent of th.J aonuaotor. Yoa _have asked t.wo que■t10IUI 
relative t:o tba" particlllar aontnct.aal prc,viaion•• 

OJZ!mSIJ fla 

*Ya contnctor p~ct• in a bOae repair contract that a 
clefinlt.e percentage of the a.Mmt. 411• ander the contract be 
charged tor attomey•• teea whim aaid· debt ie p~ctld for: 
oollec~ion by 1;b .. aoiauactor? 

Ml!ffllt 

Yea, if th• etat.ed p11trcentage represent■ a raa110nable 
fee. 

'l"ne ll0IIO a~ir Pinanoing Act p.rovidea that a home re
pair OOAtract •Y provide for d•linqa•ncy or ·aoll•ation 
charge■, •• well •• cbazv•• for attorney•• feu • When th.) 
customer · fo~ wholl . Mtariala and •ervicee are fumi■had uder 
the eontract _faila to make payment• pursuant to the term• 
of the aontnct. 

9 K.R.S.A. ~ 3730, ~ 2 read■ a■ followa1 

"Attomey•a feea •. The home repair contract 
may alao provide tor the payment of reaaon
able attorney•• tees when a payment in 
default for a period of 10 daye is referrad 
to any attorney, not a salaried -.ployee of 
th~ holder of the contract, for collection." 

-· 



•hilip ll. Gingrow -June 2e_. 1967 

A aontr,ilet provi•lon which provides that the c_uatoaaer 
•hall pay attoney•• f••· of 2°" of any BIIIC)IUlt c:iue undar 
th• contract if .. id 4Gbt ia placed vi th an a ttomey fo~ 
collection by th• contraetor, woal4 not -appear to be riolati ve 
of the la11911a9e Of 9 Jl.a.s .&. i 3730 quotAu, ebo98 • Without 
reciting th• van.cu• collection fee pel'G9Dtag••- ••tabli•bed 
l,y oounty bar ••miationa in the State of Maine, ·we )leline 
that. a CIOtlrt wa14 alarly rule ~t a •ta~d fM of 2°" of the 
debt. &le would oouUtute • 1•u1oeal,le raf:her than an uuea.on
able aolleotion tee. 1'ht.t val1d.l.t.y of th•, .. i• dependent upon 
the rNaona'bleneee of •id fee. W• ·aoaa1uda that. a aontxaat:ual 
prov1•1on wb4.ah stat.ea that.• 4•fim.t• pezcent:ag• of th.-. debt 
plaaecl for aolleotion ehall be aharg•4 •• atto.r:a•y•• fee• ia 
p..::Qd.uible, if in fact. the percentage ao ct.ilgaated represents 
a reaaonabl~ fae. 

AJ@fflCII tas 
la a p.covtaion of • hDlle repair aontraat wblah provide• 

a,1: paJIMIDt. of Uquidatec, dllM,ea in aa .. of breach of oontract. 
by ~h• cuatoaer vlolati.Y8 of any of th• ten■ of the e.oae 
aepai.r l'inancing Act? 

Mllll\C 

!'t• BcJll8 Mpa~r l'inanaing Act denote• witl, epeci~icity 
what fee• · &lld charge• •Y i,e inclucf .. in 0011tnot1 execn1ted. 
by COQtractora licen .. d wut•s: th• Act. Th• Act aleo expreaaly 
prohibit• th• incl11aion of certain contractual provi■ion•. · 

9 M.R.S.JL.} 3724 entitled •Pz:ohibited contract piovi■ion•• 
prov.idea in aect.ion (2) t.hat ·no home repair oon':nct ahall 
contains 

~Any agreement to pay any amount othe.r 
than the tilllfl. aal•• price of th& 9ooda 
and aervioes fumiahed under the contract 
plus fees and char9aa authorized by thi• 
chapter; ••• 11 

-



•hilip a. Clingrow Juna 281 1967 

Although the prohibitory language of 9 11.a.s.A. i 3724 (2) 
doea not· ■peatfic:ally doaignate liqu:l."-ted damage■ proviaione, 
aach prov:l.aione do in fact repNaant agre•enta to pay contractual 
110netary obligation• which are not a11thorized under any t;erma 
o.f the Aot. Per th.I.• reaaon, we hold that a liq111data4 da•g•• 
provl•ion i• violative of the language o~ 9 a.a.a.a, ~ 3724 (2) 
anct thu• unen:foi:eea'bl•. 

NIK/alf 

•1:lillip •• tilai•~r 
Aealetant Attorney ·aaneral 

-


