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April 21, 1967
Edward C. Hinckley, Commissioner Indian Affaire
Jerome S. Matus, Aseistant Attorney General
Indian Conatables

FACTS:

By memo dated April 18, 1967, you furnished me with the
following informations

At a meeting of the Pleasant Point Tribal Council, held on
March 4, Mr. Joseph Paul was appointed to f£ill one of two vacancies
as Pleasant Point Indian Constable. Mr. Paul is a Malecite Indian
who has lived on the Reservation for the past six years at least.
In spite of Mr. Paul'’s not being a member of the Pleasant Point
Passamagquoddy Tribe, it was felt that he would be eligible for
appointment under the statutes - 22 M.R.B.A. § 4716, (1).

At a meeting of the Pleasant Point Tribal Council, held on
March 29, the names of four candidates were brought up for the
other vacancy as Pleasant Point Indian Constable. The six~man
Tribal Council voted on the candidates; two candidates received 3
votes each. One of these candidates was Mr. Newell Tomah. Tribal
Governor Joseph Mitchell anncunced that Mr. Tomah was thereby
appointed Constable,

A certificate of appointment was signed by the Tribal Governor
and Souncil on the 29th, concefning both appointments.

On April 17, Governor Joseph Mitchell informed me that he had
been requested to attend a meeting of the Tribal Council on Saturday,
April 15. He reported to me that he had attended and that the Council
had voted 6~0 in favor of removing Mr. Paul and Mr. Tomah from their
positions and had also voted 6-0 in favor of appointing Mr. Robert
Newell and Mr. Melvin Francis in their place.

Governor Mitchell informed me that Mr. Paul had been present
during the meeting and that Mr. Tomah had arrived after the meeting
was over. He could report no official reason for the Council's
action against Mr. Tomah; he said there had been some criticiem of
Mr. Paul's appointment on the grounds that he was not a member of
the Tribe or a United S8tates citigzen.
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Governor Mitchell requestad that I seek advice from your
office into these matters. Both Nr. Paul and Mr. Tomah have
completed the contracts of employment necessary for this Depart-
ment to pay them by monthly checks.

QUESTEON éls,

Was Mr. Paul, a Malecite Indian, eligible for an appointment
as a special constable for the Plsasant Point Indian Resexvation of

the Passapaquoddy Txibe?

ANSWER ¢}
Bo.
OQPINION sils

The appointment of Indian Constables is governed by 22 M.R.B.A.
§ 4718, (1), vwhich provides as follows:

1. Appointment, The tribal governor, with
the advice and consent of the txibal council,

is authorized to appolnt ma ox more reliable
Indians, jn es 3 : pibes in this
State, as llpne:lal mnltableﬂ with like powers
and duties of comnstables and police officers
within towns and cities, in the énforcement of
the laws of the State, within the limits of the
resexvation of his tribe, with authority to
take any offender before any court of competent
jurisdiction within his county. Such constables
ehall act as school attendance officers for their
respective tribes. ‘They ehall receive such
compensation as may be determined by the deparxt-
ment." {(Emphasis supplied.)

An Indian Constable for the Pleasant Point Indian Reservation
must be a Passamaquoddy Indian. The status of an individual as a
Fasgamaquoddy Indian would be established if he were properiy listed
on the gensus list as provided by 22 M.R.B.A. § 5832.

The term “"in each of the Indian tribes" within the context of
22 M.R.B.A. § 4716 (1) means "a member of each of the Indian tribes."
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This conelusion is substantiated by the use of the term "his

tribe® in ths reference statute. This conclusion is further
substantiated by the language of the raference statuts which

states: "Buch constables ahau act as school attandance officers

for their respective tribes.® 'We cannot construe this language to

aean that an Indian who is not a Passomaquoddy can act as a constable
for: tho Passamaguoddy ms,m

mﬂ:.
Doss the Tribal Council’s action in faver of appointing Nx.

Robart Hewell and Mr. Melvin Francis constitute those gantlemen
as legally appointed constables?

ANSWER. 921
No,

QRINION %2;,

22 M.R.8.,A. § 4716, (1) imposes ths duty of appointment upon
the Tribal Governor. If, and only if, the Tribal Govermor appoints
can tho Tribal Council consent.

The Tribal Council prior to the appointment can advise the
Fribal Governoxr as %o vhom they believe vonld be gualified to act
a3 a constable., Once the Tridbal Governor wakes an appointaant, the
Tribal Council must consent bdefors the appointse van be & special
constable. The Tribal Council can consant by a majority vote, which
in the instance of a G-man Tribal Council would be 4 Council voktas.

The Tribal Governor in making his appointment should appoint
one individual for ons position and the Tribal Council must pass
favorably on that individual's qualifications before that individual
say be legally considered a spacial constable.

QURSTION #3:

¥as the procedure followed in the selection of Newell Tomah
Proper so as to constitute appoiantment of Newell Tomah as a constable?

ANBWEBR #3:

Ko.
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OPINION #3:

The procedure in Opinion 42 is the proper procedure. In othex
words, following the nomination of am individual by a Tribal Governor,
tha Tribal Council must vote "Yes® or “"No”™ on that iadividual to
indicate its consent or rejection. As stated above, the consent must
be by majority vote of at least 4 membors of the Tribal Council.

Jervome 5. Matus

Assistant Attorney General
JeM/eh
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