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·· ~ // 

Joseph 'l'·. Bdgi!lr, secretary of Sta ta 

George c~ W•t• Deputy 

February 101 1967 

State 

A1:tc,mey General 

Adviaory·and Review Board 

l'AC'l'S~ 

'l'he 102nd. LeCJ.i.illatur• at- ita Special seaa;Lon e1u1ctec! t.L,. 196$ 
c. 480. · By this enacbaant th• ,secretary of S.t.au wa• to appoint 
an Adviaozy and Review Board of 12 ~t• repreaentativ~· of 12 
different. o:rg:ani•ations to •••i•t him in ca_.tain phaaea of the 
Mot:or Vehicle ~1viaion.· 'l'be llalllbera serve witho1l~ cOJ1peD•at.ion. 

11:: appear~ that.· the fo1:11er Secretaey of State did appoint 12 
members. fh.e x-~m:da of th• Sec:retary of St.~•• a office do · not 
:reveal that any of tha mamba• ever recorded 1:belr qualification•. 
Aleo. the recorda of the office do not reveal.the terms t:o which 
al1 manben were appoint.a.· 

QUBSffOB: 

Ia it a legal r9f1Uirenaent. for-membership on the Adviaory and 
Review Board that· a member take and •u'b•crlbe an oath of office? 

AIISWBR1 

Yea. 

OPXltJ:01!1 : 

· 'l'he Conatitution of Md.ne, Art.le.le IXt section 1. provide• in 
pertinent· pa~ i · · · 

• • • " every peraon. • .. • appointed, • • • to any j,udicial. 
executive. militaey or other office.under thi■ state, 
shall, before he enter• on 'the discharge of ~he 4utiea 
of hts plac:~ or office, take and aubacribe the following 
oat::h or affirmation: " (&ere follow• the form of the oath.) 

In Opinion of the JUaticee, 3 Maine, at pages 482 and 483, the 
Court said: 

"We apprehend that the tem •office' implies a deleg-ation 
of a portion of the ■ove~eign power to, and po•aeaeion of 



Joaeph 'l. ldgar 

it by the pereon-filling the officeJ • and th• exercise 
of such power within 1~•1·1illita,, ~onstitutu ~be correct 
discharge of the 4utiea of auch office. l'h• power thus 
deleg-at.ed and poa••••edt may :be a portton_belon9in9 aometlmea 
to one of the ~rae great 4eparwnt•• and aomet.lmu to 
anotherJ still it ia a lep.1 power, wblch may be rightfully 
exercised., and in ita effects it -·wll,l bind the righta of 
other:•~ ~d be subject ~ r•v1eion and ¢orrectd.on only 
according- tot.be stand.in, law o!·the st•~-!' (Page 482.J 

' . 

0An office bein9• a 9:rant ·anc1 poaaeealon of a portion 
of the aovare.t.gn power, :lt 1• hi9hly proper that it ahould 
1>e guai:4ed from. alnaee •·• faio aa poaaible; · enc! to 1:h:l.e •"• 
that every, person holding an office aboUld be under th•· 
obligation of the oa1:h in that aeotioa apecified. J:t. a_ppeara 
then, that ev-,, 'office,• in·th•· conatltutional meaning 
of the term. :1.mp11 .. an authority ~o a,nciaa 1101111 PQrtion 
of t:he ·eovereign powu, either in making, axttcut:ing or 
adid.nistering-1:he lawa.• (Pa,• 483.) 

Bxamined by 1:h• •o~in9' ua1t the Board creat:ad ~ . the . 
above-o1tecl law ia an 11ciffic•• wi~hin the aeanin9 of Article Ix. 
section 1. _!'he Board' is created ·by' ■tatut;·•· 1:o ~•1st. tp $ec
retary of state by z:eviawincJ and. aclviain(J hi■ in the patfoi;,aance. 
of hi• statutos-y d\ttiea 1n certain areu .relatin(J to motor vehicle 
laws. 

!l'he fai~u.re of the Board a.bera t:o take and eubscr1be the 
above-cited oath -..an• that they have 11ot_. •• yet, qualttiea tor 
meab•rahip on tbe Board. 'fhls d04ia not mean tbat any act.ion taken 
by the Board i• voicS. 'l'hey could act aa g facS;o officer• •. 

In apita o! the :foregoing11 1:ha paraona appointed co,ild now 
take. ancS eubacri~• t:o the oath and constitute 'th-•lvea a proper 
BOard. S M.R.S.A. § 6, provide• that npu'blic officer• appointed 
by the Govemor and Council shall., w1thin 30 days after bainCJ 
commisaioned1 qualify to perform the-duties of thei.r office.•• 
'l'hero ia no other general time limit set forth in either 1:he con
stituti~n or the statute■• file members appointed t:o the BOard are 
no~ appointed by the GoVe~or and council ao there 1• no time limit 
within which they muat qualify. 
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The secretary of State should eend oatha to tboae whoee·tm:ma 
he know.• adviaµig th• to take and IIUbacribe tot.he oath and-file 
their qualific:at:l.ona. · An attmpt: ehould be made to · ascertain 1:ha 
te2:1Da.o# th~•• two who have. not anawex;ed hi• prior inquiry. ftoae 
whoee t•Z'IIB ara unknown ahould b• a4vilied that t.hey ·are riot properly 
member• of the Board. If no ~ecord Of their teru can be loeat;ed• 
the Secretaq, of state •hou14 appoint riew illembera adviaing t;hem the 
naces•ity·of qu.a~ify.t.ng. 

Gearge_c. weatt 
Deputy At.torn-.y General 
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