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February 10, 1967
Willard R. Harris, Director Personnel

Phillip M. Kilmister, Assistant Attorney Guneral
Fair Labor standaxds Act and State Employees.

EACTS:

In your memorandum of January 12, 1967 you ask the question
as to whether or not the Fair Laborx Standavds Aot applies to
the minimun wagea of state esmployees, and whether or not time
and one half must be pald for hours worked in excess of 44 in
any given workweek to employees of a state hospital,

Prior to tha 1966 amendments to the Fair labor Standards
Act, employees of the state were not subjeet to the texms of
said Act, Extensive amendments to the F,L.S8.A. made by Congrass
now clearly provide that certain state employses shall be
subject toits terms. The 1966 amendments are to bacome affective
on February 1, 1967 as set forth in 29 U.5.C. § 603,

Employees engaged in work made subject to the Act by the
1966 cmendmenta must be paid at least $1.00 an hour baginning
Pebruary 1, 1967, with spscifie hourly wage rate increases pro=-
vided therefor in subsequent years. 29 U.8.C, § 206.

29 U,B.C. § 2034 of the P.L.S8.,A, providea in part as
follows: ;

"'Employer' includes any pursen acting
directly or indirectly in the interest

of an employer in relation to any employse
but shall not inelude the United gtates
or ahy suu or poliucal mhd!.vision nz

(Emphawis supplied)
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The last santence of 29 U.8.C. § 203, subsection "x*
reads as follows:

", « « « Yor purpoees of this asubsection,
the activities performed by any pexson or
persons -~

(2) in connection with the cperation of
a street, suburbsn or interurban elagtric
railwvay, ox loeal truolley or motorbus
pazrier, if tha rates and services of
such railway oy carrier are subject to
regulation by a State or losal agency
(regardless of whether or not such
railway or earvier is public ox private
or operated for profit or not for profit)
shall be daomed to be actl.ﬂ.uu performed
for . a business purpoee,.”

Employaes of the state or political subdivisions of the gtate
who are employsd in the business activities as set forth in
29 U.8.C. § 203 (@) and () gquoted gbove are clearly sntitled
to payment of the minimum hourly wage rate of $1.00 per hour as
gat forth in 29 U.B8.C. § 206 (b).

The basic overtime payment provision of thia P.L.S.A, sete fmrth
a maximum workweak of forty hours with payment of time and one
half for all hours “worksd in excess thereof in any given workweek,
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29 U.8,C. § 207 (a) (1). Employees doverad under the new 1966
amendments to tho F.L.SA, are to receive overtime pay for all
hours workad in excess of forty-four in any workweek, beginning
February 1, 1967, with gradual yearly reductions down to the

mml fctl:y hoar J.l.mit. 29 B.See. :} 307 (nl (3). Thus state

It should be pointed sut that not all state smployees of
hospitals, schools, or motor tarriers are subjest to the minimum
wage and overtime payment provisions of ths Aot hiwever., 29
U.8.C. 213 {a) (1) providos an exemption in regusd tos

Thus, when we use the term "umlomn" in this opinion we
are not referring to those employoss exempt from coverage under
the Act as set forth in section 213 (a) (1).

A difficult question arises aas to whethur employses of our
state hospitale are entitled to overtire payment for all hours
vorked in excess of forty-four in any given workweek. 29 U.B5.C.
§ 213 (b) (8) provides that an employes who is employed in an
institution *(other than a hospital) primarily engugad in the
care of the sick, the aged, or tha mml.!.y i1l ox dumuve '
who ::ui.d- on thn pr-ulna, - aha lme _pavme

Thas, in regard to amployees of a state mental institution,
if such an institution is in reality a hoapital then its employees
would be entitled to overtime payments at time and ane half for
hours worked in excess of forty-four in any given workweek, On
the other hand, if mental inetitutions such as our state hospitals
at Bangor and Augusta are not classified as hospitals, then the
employees of such institutions would be subject to the overtime
paymant provisicns of 29 U.8.C, 213 (b) (8), to wit: ovaertime
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pay for all hours worked in mna of forty-eight in any work~
weﬂt.

*A ‘hospital’ is a pl.‘m for the cave of
the sick whether in mind or body.®

v. Boppet, 27 Ill. App. 24 26, 169 N.Z, 24
172,

The two state hosapitals at Bangox and Augusts are established
primarily, if not solely, for the treatment of the mentally i11.
Tae trestment and care provided would clesarly appear o be
madical treatment, We therefpre believe that such institutions
are properly classified as hospitals and that certain employees
of such institutions are in fact hospital employess and subject
to the forty-four hour par week ovartims payment provisisns
of 29 U.8.C. § 207 (a) (2).

To add confueion to the {msus it must be pointed out that
tha overtime payment provision of 207 (a) (2) may be» avoided
by the hoespital mhm however. A special pmvuian of the
PelieBA,, 39 U.B.8, § 207 {]) permits hospitals to adopt a
14~day period instdad of the usual 7 dny workweek provided
at least time and one half tha employee's regular rate of pay
is paid for hours worked in exeess of 8 in any workday and
in excess of 80 in the ld-day psriod. In the absenge of such
an agreemsnt betwesn th: hospital and its employees however,
it would appear that employess of hospitals should receive
overtime pay at time and one half their yagualr rate of pay
for all hours workad in excess of forty~four in any givea
workuweak,

Addendup

In your memorandum you have specifically asked whethexr
employess in our state hospitals are entitled to payment of
time and ons half for hours worked in exeess of forty-four
in a workweek, Wo have answered said question in the affirma-
tive. We would @all to your attention the fagt that the mini-
mur wage and overtims payment provisions of time and one half
for hours worked in excess of forty-four in a workweek will
also apply to empY yees of our state teacher colleges, vocational

N
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and technical schools, and schools operatsed by the Department
of Educstion in unorganiszed texsxitoriec, provided that said
exployeas are not employed in & bona fide exeputive, adminiag-
trative, or profeasional capacity as set forth under the
exemption clausa of section 213 (a) (1), of ths Act guoted

in the main hody of this opinion,.

Phillip M. Kilmister
Assiatant Attorney General

PUR/8lE
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