MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



Decamber 21, 1966
{”‘) Edward C. Hinckley, Commissioner Indian Affairs
Peter T. Dawson, Assistant Attorney General

Penobscot Lands

QUESTION #1:

May any person, other than a menber of the Panobscot Indian
Pribe, inherit land on Indian Island, Old Town, or en any other
island in the Ponobscot River set aside for the tribs, either
by will or by descent under the laws of intestate succession?

NSWER $#1:
No. |
QGEST;ON 21
. Iz approval of the Cémmisaianar of Indian Affairs required
J)w for the passage of title to such lands by devisse or desscent

(similar to the approval required for conveyance under Title 22,
M.R.S.A. § 47777) :

A SWEK 21
Yes.

OPINION:

22 MJR.8A. § 4777 in salient part states:

"Any Indian holding lands under a certificate
issued under authority of chapter 137 of

the Public Laws of 1883, or by virtue of

any assignment under the laws for the
apportionment of the lands of sald Penob-
scot tribe, may sell and convey the same
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'to any member of the same tribe with the
approval of th: Commissioner. , . ."

22 M.RiBMAL G 4777,

It iz our opinion that the above restriction on the alisnation
of lands amony the Indians of ths Penobscot Tribe applies egqually
to intervivos transfers, transfers by will or ﬁransf@rs undsyr the
laws of intestate succession. '

The nature of the interest held by an assignese or recipiunt
of lands under 22 M,R.8,A. § 4777 is a fes simple deteminable.
Thie determinable fee is descendable and devisable to the
sams extent as a fee simple. However, the determinable
quality of the interest continues to a subseqguent transferes,
John v. Sabattis, 69 Me. 473, 478. Therefore, a transfoeres

-of these lands can take no greatey interest than that of the -

transferor. The Legislature has decisively declaved that

these lands can bé conveyed only to members of the same tribe.

The word "convey" denotes any transfer of luegal or sguitable

title. Accordingly, the determinable qmality of the interest

in the lands referred to in 22 M.R.8MA. % 4777 applies irrespoctive
of whethey the interest is transferred by virtus of the laws

of intestate succasszon, by will or by intervivos means.

In view of our intexprat&timn of 22 M.RB.A, § 4777 cutlin@d
above, it iz further our opinion that the Commissioner’s approval
is required for the passage of title to sueh lands whenever
thers is an attempt to tranafer such title by devise, descent
or intervivos conveyance.

“Peter T. Dawson |
Assistant Attorney General
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