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David H. Stevens., C~irman 

D1$eemoor 14, 1966 

State Highway Commission 

Asa C.. Richardson, Chi.et' Couru,el S t.a:te Highwa;r Commiss1o.n 

'W. lI. Hinman, Ine. 1 ... 95 ... 9(31), T 1 R 6 

The Oomssic:m on September 29, 1965 awarded W. H. Hinman, Ine., ·the 
low bidder, a eentraet wbieh included an item of wo:rk comm.only : :" 
n.fe~d to as "Seleetive Clearing and Thinning." 

The 0propostl" tmd the nest:uated quant.iti~sn both described tha 
quantity. of w:rk as toUowa, 

Item 201.09 provides th-e method of m&asuremimt of work perfomed tor 
the basis ot payment and pro'rld$S in part as tollowst 

0S~leotiv~ Clearing and '?h1nning will ~ m~sured by 
'hlle a-ere determined .from horitontal dimensions acoept ... 
ab4r cleared or th:t.nned wi:1;,hin the . limits shown on. the 
21.ans or st!ktld . ~ tho Ejiil;n1/H~!-..:.:. .... ff {Under IIiwa'trou 
added .for empS.s • ) 

She$\ No. ll and other Sheets .tt'tllowi.ns Sooat 11 ot th0 Project Plans 
depicted sp00itically "Selectiw Ole&ring and Thinning Limit11 lines 
and the area withia th~ limit was eomputad to be 70 a.c1~~a... Sheet Mo. 
ll listtld. \1lld~ »OsnLWal Notes-11 th~ ~ollotdng1 

"6... -Si11lectiv. el.earing and thinn1ng operations to be petJ­
tormed within limits :lndioated on th• plans unless ot.herwis~ 
dir~eted b;r ~ engineGr,. 11 . 

On Septem~ 29, 1965'.t the date of award, there tnid not been staked out 
any area apart from the above doaeribad 70 acres vhereui it. was intend ... 
ed sue~ area~ thinned aJJ.d 41.aarad.- If anr area was staked it was sub­
sequent to \he advertising and award date. In 1966 th~ Oommission per ... 
aosm&l staked a ns•leotiv~ Olea~ Gd 'fhimnngtt ar@a be;rffl'.ld thi9 limits 
s~ on. tb.e plan w th& e-cmtraetor r~fl.lsed t~ elear any area he.TQnd 
t;he 70 acres ebOffll on the pl.a~ unless and tuttil a basis ot payment be 
arranged. 

QUES?:'IO!h can t~ Commisld.on require the oontracvil' to do aeleoti vs oltaring and 
tb5nnhig outside the lJJnits shown on the plan$? 

ANSWEih No. 



Asa o. Riehardson, Ohiet Counsel 

w. li. Hinman, Inc. I-9S$9(31), Tl R 6 
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Dec~iber 14, 1966 

Stat~ Highffl.\Y Commission 

Sta~ Highway Ocmnd.ssion 

PAG,11! #2 

OP!NIONt nspeoifica.tions are to be elea.tt, oonoisa d.r.soription of what is to be 
requue-d ot the <:H,')ntraott;>r as tu as matt'!tlals and. wrlman.sbip ar• 
eoneemed. Speeit1cations are only one part ot the contract document. 
htwe~ speoitica\ions ad dra~e th~ mat.rials tor and. the character 
and details of tm:t work tG be dom a.re to be mde al-eJ&r and definite 
for' au conce1"4ed. ?h$ Engj.m~r ud the ~r should nev•r t-orget 
th&~ .,..wh..,e._.. . .......,~....,--~~~ ....... ~.....,..""T"'~~~-ir-~--....... ii'----~~~~~ 

t1Tb$ Commiaeion SMll make all ~,-e, plans, $Stimates, meif!,_oati~ 
and contracts tor all proposed work and shall, except as o · · moo pro­
vided in Ohaptera l to 19, advemse tor bid$ for the ~ ........ _tt. 

23 N.lt,S .A. 7$3 

Wh$n public cont:raots 4'1:'$ rsqut~ t0. be let only on compet1tivfi bidding 
it, iB ea•ential that plans, sp0d.faat-ioius aild estim!lttes b@ pr~parfJd 
wttuiently definite and explicit to enble the bidders t.• pNpa.~ 
their bid$ intelllga:d:.ly rm a e~ basis. 

43 Am.. JUt".. j!) 

~ n.tle NQut~ publio autbodtie• to giv(;l out plans and spt11(d.tications 
is eD.G rooted in sotmd principles ot publie peliey and is rigidly adhered 
to by- the eOUt'ts wbiob. requuo that ·the e,peoi.f'ications be " fra~ tits to 
secu>:'& .tair com.petition upon equal tems iD all bidders.. Th~ rule is oo.e 
that is not. to oo Mttered away- by ea:raless or inditterent application 
to apeeitieations that are not clear1 pl'fle.ise and d~ti..1lite on matters 
matel'iAl to th• pro:poeal.$ oa which bidders AN invi wet to comp9t~. Plans 

. ., i.n 

In this case the cormraotor•s refusal was conditional. a hi1J letter ot 
August 26, 1966 it read• in part- .. "•--for p~:rtorming work beyond the 
lind.ts as shown cm t.het plans and that lw should not do such work until 
E'nt,had "en arranied f?r,," (Unde:t-IIneatlon added l'or e1npfuisis.) ere G'e eontracG'r wouia not be tmtitled to additional payment. or pay­
ment a.rr~mente other than those expressly provided in the specifications 
unl~ss the sp~cifications did require the work by detinite,explieit terms. 



David H. Stetrens, Cb4\irran 

Decembar 14, 1966 

State Highwa,- COfil!dssion 

Stat@ High~ Oommiseion 

PAGE #J 

AM c .. Richardson, Ohie.f c~ 

W., H .. Hi~., Im. I-95,,.9()1) Tl R 6 

ACR/@k 

"'A Ctf>llt.ractor l'o'I: public work 1& not, however, entitloo to raeover 
~tiOll additional to tM ag:re~d contract price wera it is 
show that th~ contraot aotuall,y tG~lated. his performing the 
wrk---tt. bJ Am. Jur. 114 

In mirltM$tbod ot MeaWNtW!llt'' provisioa relating to buia tor 
pa~nt. Itettt 201.09 it reade in · n · · . on the 

-t ~ke · · not b& 

Ia ~ey it oat\ ~ fa:l.l7l.1' eeneluded that. in. the abaEmC~ ot our 
s~cifieatiomt el@:arlJ and detiniwly sctt:blg forth th@ ~ific 
arM tor qlear~ ad thU?d.ng •~ and beyond the 70 acNs shown 
wtthut th• clearing and ·~ limit lines at 'Mle time ot ad"rt-

. is1ug t~ Corembsion caud not t~n qtd.ta arbit:ral"it, designaw 
a area where additional wrk shall oo don11 without making arranga­
•nta fol' additional eompen.ntioa~ fo do $0 is to violate public 
policy. 1urtae:r, 1t WG\ll.d appe.ar that our ewtl speoiticatiom, 
~ly 20l.09t prohil:d.ts ti. Oouisaic;,n from making paymeah for 
the -.dditioml :work on 7$ &el"e$ staked out a ~ar or more aft.er 
tlw a-rd .U<i it s~ems ~li' folly to •-~ w~ could ~t speeifie 
pertor~ ~ the cwru in. 41\1 litigat1Qn to eompttl ·th~ contractor 
t& d() this proposed work i:n said &Na o~ 7, aere• outsid~ ~ linuts 
shown on the pls.a.. In m, op~ such a ant against th$ contractor 
would be au" h&peass gestu.re .. 


