
 
MAINE STATE LEGISLATURE 

 
 
 

The following document is provided by the 

LAW AND LEGISLATIVE DIGITAL LIBRARY 

at the Maine State Law and Legislative Reference Library 
http://legislature.maine.gov/lawlib 

 

 

 

 
 
 
 
 
 
 

Reproduced from scanned originals with text recognition applied 
(searchable text may contain some errors and/or omissions) 

 
 



This document is from the files of the Office of 

the Maine Attorney General as transferred to 

the Maine State Law and Legislative Reference 

Library on January 19, 2022 



Niran c. Bates, Director 

George c. west, Deputy 

December l, 1966 

Bureau of J?ublic Improvements 

Attorney General 

Competitive Bidding on Contracts for Public Improvements 

There have been numerous problems arise concerning the granting 
of contracts for public improvements in recent years. Most of 
these are occasioned by the limitation of $3,000 set forth in 
5 M.R.S.A. § 1743. The increase in the cost of construction is 
responsible for the.various problems. 

it is not feasible to set out separate facts and specific 
questions· for answer. To do that would entail much unnecessary 
time and duplication of work. We b·elieve that a general opinion 
giving general guide lines will accomplish the end result. 

The first sentence of 5 M.R.s.A. § 1743 reads: 

0Any contract for any public improvement involving 
a total cost of more than $3000, except contracts for 
professional, architectural an·d engineering services, 
shall be awarded by a system o:f competitive bidding 
in accordance wit~ chapters 141 to 155 and such other 
conditions and restrictions as the Governor and Council 

I ' • ' • • • • 

may from time to time prescribe ... 

. A contract may be written or oral. r.rhe statute does not limit 
contracts to formalized documents signed by both parties. 

The $3000 limitation applies to the cost of the proposed pub
lic improvement. A public improvement is defined by 5 M.R.s.A. 
§ 1741 as "the construction, major alteration or repair .of build
ings or public works now owned or leased or hereafter constructed, 
acquired or leased by the State of Maine " ~ • in whole or in .part 
with State funds... The .~onstruction of ways, roads or bridges by 
the State Highway Commission is excepted from the definition. 

Next it is necessary to determine the "system(s) of compet
itive bidding in accordance with chapters 141 to 155." The first 
method, and the one used on most of the major public improvements 
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is set forth in§ 1745. This consists in advertising for 
seal~d proposals for not .less than 2 weeks in newspapers selected 
by the Governor and Council. 'l'be sealed propo~als are opened in 
the presence of a c011nlittee of the becutive council. The award 
o:i the resulting contract is approved by the GOvetnor and Council., 

The seeond method is th:ough the competitive bid sy11Stem uttl .... 
J.21ed by the state Purchasing Agent for servi.ces, supplies, material 
and equipment. This system calla for tlu~ transmission of a written · 
or oral pa:olK)sal or invitation -to bid to at least 3 responsible 
suppliers to be replied to at a stated time. See§ 1816. 

"Services 0 a1re definecl in the thira. parac;Jt'a}?h of§ 1812, plus 
the, following; . · 

"The State Purchasing Agent may. with the approval 
of the Comnu.ssione:r:t of finance and Administration, add 
to or eliminate t~om the various types of.service set 
fo:rth in this paragraph such servi<i:es performed 'by 
independent contractors as ~ay be deemed by hlm to b$ 
.in the best interests of the State .... 

Hence, any de)?a:rtment seeking to use thi~ second method of 
eo•~etitive bidding·should be.iam~liar with the se~vioes which the 
State Purchasing .Agent bas.de$ignated by authority of§ 1812 • 

.. supplies_. mat.e:ria.ls ancJ. ecauipment" are.not defined. in the 
statutes. The nearest to a de~i.nition is that they '*t::1hall. be held 
to mean any and all ser-vic:es, articles or things which shall be 
used by or furnished to the state,." Hence, thoee words are given 
a very broad and general m$aning. They cover almost everything 
necessary :fo11 a state depa~tment, · 

(Dither of th$ two sy~tems of competitive bids may b~ utilized 
for public imp~ovements. Xt should be noted, however, that the 
latter matbod is not set up for the putpose of bidding on construe~ 
tion <>f buildings. !ts use should be limited to the purchases of 
11flJervices, supplies, material and equi.pment .. 0 ) 

. W'hioh system of competitive bidding is to be used in a given 
s:t..tuatlon? A general rule cannot be set down dogmatically- This 
is an area in which there must be administrative judgments exercised 
by·tbe department doing the publie improvement. the Bureau of Public 
Improvements and the state PUrchasing Agent~ In certain types of 
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:buildings Qr a~terations it. is ad:visab~e to use both methods~ tor. 
~ample, a dining faqility tlU\y be contemplated. ~ng the nec~ssary 
equipment coulq well be dish washing machin«.s, permanent S~t'ving 
tables and certain k:l tchen equipment.. It may be more feasible to · 
purchase such equi~ent a1l installed th:rough the sta,te Pu~ct,.aslng 
~gent than to hav-• a geneJ:al cont:ir~et:or trying to · handle thE3 ·ma:t:ier. 
If bi6e are 2:tequested prior.to bu:Llµing, the a~cepted bid.!$ incQr• 

. porated into each general ,contracrtcnr 1 a1 bid.-. . . .. . 

on occasion. there may be >:epai'x-s . to be done . that a~e: n<>t suscep""' 
tible to being done through a general .. c:ontrac:?tor II Po.r ~ample, ithet-e 
may . be paintiJUJ .. and .the installing of linole'Ull;l or i:,;tinil.ar type. of 
flooring. such i:epairs .coµ,ld l)e done by sepa:rate .~ontr~cts. unde~ 
oompet:t.tive bids tb3:ou9h .the State Ntohaidng Agant~ provided h,e: ·has 
added · these, types of services to bis list o:f se~.ices ut>.der § 1812. 

[ . . • ' ,' • • I' 

' ' ' . : ' ' " . ' ' . ' ' ' . , 1:,-, ,._ • : 

The splitting of a project·:1.nto small components!$ not illegal 
provided eompet.~tive bidd:i,ng is u.sed in awarding contrac.ts for each 
eomlX)nent:. ·To break a pr<>j eet intQ many small components tc;, .. avoid 
competitive bidding would be improper. such a practice cannot be 
condoned,. · · ·· 

The burden·, Qf oversE1eing public ·improvements. ie .on , th~·/ Bul:'eau 
of Public lmpx:ov~ents+. 'JYhe Bureau must.take steps .OJ:.' ~avtse methods 
to see that a1;J. public iinp1:ovements .are :Propei-ly< hpnd1ecl~ , The Bureau 
must be vigi1'1Jlt particularly b>., keeping a watcbfu~· eye <>n the 
spl:Ltting of px-ojec:ta· to avoid the .requirement of competitivet 'bidding~ 

. ' ' . . ,· . . ,, 

' .. <Jeox-ge c~ wes~ ... 
>,eputyAtt.ol:ncay General 


