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·J Dean Ftfhert M. ». • Com:tssioraer 

November 3 • 1966 

~ea 1th and Welfare , 

James M. Cohen, A•s:t.•~,mt Attorney Genei-al 

Prepaid, Funerals 
' I •~,, 

'• 

FACT$, 

. A 1959,' A.~t, of_' the X.gtal~~~n. ett~bli~e~ the· ~xt,t~ace, <,>f,_ a ,~~rtu~~ 
trust for *'all moneys patd .,durtpg •,person-'• l.ifetf.~ .to ,my ,i.ncU.vid.ual• 
ftirm, a1soe1.at$.~n, pat.'~ne1."i,td.p or: corpcnrat!on• by such ~r101' nr .by somie• 
one in hie: ~ha,lf 1:Jnd,r ao a,r_ .. lQ$fl.t, that se~c~s b• perfo•~, oir .,_r~o~al 
property be cleUv8:'9d, in co~~ti41>n With ,t~. d.tapoa:lt:Lon_ of .~b pe.r11qn, • , 
body after his death ..... .,. ·(32 M.R.S.A~ I 1401)~ Ttua party receiving the funds 
(payee) beeomea the twetee f,o,: the individual who has paid the llQney (he,:etn
after nferwed ~o aa t• payor). 

One pi-ovteion of the $tatutcjry sect:f.on (Qp. 'elt.) \ n$ds' 48 f ~116~~:". 

Such funds may be withdrawn tf otherwise lawful b)t tbe .. 
pey•~ .c,~,V~~~n inat_iuc~i~-.~ ~, the P••~~ ,w'10 fir:f.ginalty , : . 
paid the money ~ his legal 1tep~eaenta.ttve o.r on. the,' · . 
.ieath of the pet:'son for whose benefit such funds we~e paid, 
in which latter event they shl!1ll be und tn accoxda,nee · · 

. with the· egl'eement. · 

tn det~~~dng elegib~itty' of ,indivtduai,s foit Old 'Age 'iiiJ~istance i ' ' : 

1i-o1rame the foUowtng questions have bie11 raised :relative to 32 M.a~-.A~ 
s. 1401.. · 

QUESTION h '\ 

Al'& the ptrepaicl funer.1. ~r Wi:J.al p'laita\,nder thts. s~atut~'re~e~ble'l 
' ' • • • • • , ' • ' J • • 

ANSWEll-.-

'lea, unless the payoi- specifically lll8.kea it :ln•~cc~blei. 

-OllN10N·/ 
: ' ,'_ , , 1 

1 ' ; ; l ' I .' I' , ; i :,• '·\ • l ' 

T~ nature of the- relationship, betw.tn the Pf!lYOt:' ~ ,pay~~ .in ~ , : 
mortuary twat situa~ion differs from that c,f ~tdi.aey tw.st nla~ionahips., 
Because of public ~~••S.ty to p-r~te•t t~• intere$t ~. ·ell• pe.yot: .whose · 
beneficial 1.-ntenst a.ecru.ea OfllY, at death 1 the. legislature ~ree.ted a 
special relationship by placing ~• payee in the position of a fiduciary. ·· 
Since the i:elattonehip wa• established by eta.tut•• in the public tntet'est, 
t~ language of the statute in the light of its intent ai'ld purposes must 
detetmine the results flowing from its use.. -rather than gette'l:'al trust 
principles. Under ordina,:y trust principles the creator os a tt"Uat ~ld 
have no power to revoke unless he re.ceived such power by th$ instrument. 
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Thus •. e--~e.t:f.on of langu.age stating that "such funds may be with• 
drawn ••• on~ •• instructions (of the payee)•" is the key to the 

, question of revocabiU.ty. The limitation on such a withdrawal is that it 
be "othei:wise lawfu1••. 

Since the legislatioft is an attempt to protect an ittdividual from 
potential abuse 1 the protection should 14st only so long as the payor desitej 
to prepare for or prepay his burial. Nothing in the statute either 
specifically or imp1iedly prevents the payo~ from changing his min,J. This 
is not the purpose, of. the ·,statute., , 

· .. Whethe;- the ,&gl'eement between .t~e :Payor and payee ts itrevoc-.ble would 
d•pen,d · upon, tJte intent of, the payor and the , agreement betwe.n, :the: parties at 
the, time the,moa,ey is paid, tor the tutu.re "~ices.· ·S:Uence,'f.a .the•agt(eentent 
~lating to Withdrawal· qf th• funds .means that ,the money·~an• be withdrawn . 
,at· any time by the, payee, upcm .written tnsttuettons of the, pay~r cr,his · , , , , , 
legaLrepnaentattve ·and r~tu1raed to the pa.yor 1 thus abroga.tf.ng the agreement. 

Cont.raw to·. an earU.er opin:lr,,n <1961""1962 ,Attorney· Gttnei-al Rep. SS • 
which is noe o1'erwled) withdrawal upon inatwctions of the pe.yor is not limited 
merely to the tranafe,r of••· the fund• from one· bankiftl tnatitutton to another. 
A revocabl• agreement :would, :have :to• be considered as part qf .·the aesets of 
an 1ndividu·a1 for pulfPolee of e.stiste.i'.«?re•,eH.sibiHt.y.· ·· 

, j , I ,',: 

It is", possible t' h0~ver • for: the agnemeat: to' state that I the payor 
makes it ,.tnevocabJ•.~··' lf, t\'lis be the contra,ctual arrangement between the 
pat-ties then, ,there cs,n be no return, of. the funds to the payor.-

•r I ., 

· , Can th J>epar1:l!lent of lh,,a1th and Welfe.J,"e ,set ,a maJtimum emount for prepa:td 
buMa.J e~~nses administratively? · 

ANSWER.,", 

Ol?INlON •. 

. If. the agreement' is ~vocab1e it :le constdet:ed an asset of the eatate. 

If, the, agreetliertt, ts irrevocable., ,tt ma.y be neceasa.ey to detel'ID1.ne f.f 
e. ?;:rensfer has been nie.de for Nasonabl.e consideratiort, 

QU~STION 3 • 

. D~s 22 M. J. s. A. I, ~453 · have. ,a Umi ting effe~t on the aino1.utt to be 
u~ilized fo,r a prearranged but'iaU .. 

ANSWER.. 

See Opinion. 
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OPINION~ 

A n-voe'1.ble · trust means the money is considered part of the estate so 
that the st1;1,tti.to1.~ .muimull'I appUes. 

'' Art i .... vo¢able', ,t!W~t is' not' effe~ted by the etat~tbry niaxtmu~. 
: , ! ,! , , ,, /. t ,1 /t ' ' , 1 ' 

QUESTION 4~: 

. · .· Do ·Uf~ insutanee p~licies naminl'l fttnet"al cU.re~tors s.1. ~neficif!d-•s 
fall within· I 1401? . •. , . ' · , ,,.. · ·, ' ' · · · · · · · . , 
.; \ \ r 01 1r ' , ( \;I.'\ ( 

, ' I 

I: 

OPINION. 
' 1 · 

· · · .. · Ai though the :ln$Ured·. ~ay 'n• e. fu11erttl .··c11;re¢t~r: as: b,n,et~<;i~y :o~ ·•the·. . , . 
p'oU.cy, thts···:1sn10t a preattanged funeiral ot but:tat within th~ me~ing of ' 
32 ·M~lt~S.A~' I 1401. ' A' ti:ust" ts' created I when the' payer ex@ficte1 the! payee to 
,erfomn· ·eettatrr sen-ices• for mo1~ey' paid.' 'The cashabie value of (U't :lneuranc$ 
.policy. is ,pa,:t; of the incU.vidual's estate sine, ~he~ is ~o ~reement ~•tween 
the payo,: ~; t:he insutanee'·compariy that :thEl' company will pei-.fo'ril but:i4i ser• 
\iices. , The ·'statut~· tt directed. at' .egreernents between an· l'ndividuat ·seek:i.ng 
bu1dal ·'.s•#Vices and the party who ·will perform such Si\\t:V:f.ce$,: •with .money . 
he.~itlJ: be~n paid.·. to, auch, ·. pa1:ty.. · 

t· 
\ ' 

· James M. Cohen 
t ·•. 

As11istant Att01:11ey Genet-al 


