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October 18, 1966
‘) Madge E. Amnes Iabor and Industry
Pi:illip M. Kilmister, Assistant Actorney Genzral

Tips as part of minimum wage.

FACTS:

A restaurant pays its counter waltresses the rate of §1.05
per hour and allows its waltreasses to keep any gratuities or
tips which the waitresges receive during their course of employ-
ment. The minimum wage rate for the State of Maine is establisghed
ag $1.15 per hour until October 15, 1966 and thereafter at a
rate of $1.25 per hour. (26 M.R.S.A. § 664). There is no express
provision of our state minimum wage law which states that wages
shall include or exclude gratuities.

ISSUE:
May tips received by counter waitresses during the course
) of their employment be credited as wages by an employer for
purposas of fulfilling the employer's obligation of payment of
the duly established minimum hourly wage rate td sald wailtresses?

ANSWER:

A gqualified yes,

Although a counter waltress may, by the receipt of gratuities
receive a total economic return which is in excess of, or eqgual
to, the reguired minimum wage rate, such fact alone does not
ralivvae an employer from payment of the duly established
minimum wage to sald waitress. A gratuity paid by the public
to the employ=e of an employer cannot, standing alone, be a
compliance with a statute which requires an employer to pay
the employee a certain sum.
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Both the State of Maine minimum wage law, 26 MJ,R.BA. Y 663
(5), and the federal law, the Fair Iabor Standards aAct (29 U.5.C.A.
¥ 203 (M)) are silent as to the includability of tips as constituting
wages. Howevey, there is substantial case law interpreting the
federal statute which holds that tips may be included as wage
payments by an employer in fulfilling his obligation of payment
of minimum wage rates.

In several early casss arvising soon after the enactment
of the Fair Labor Standards Act it was declded that tips
normally received by red caps or porters could bs counted as
part of the minimum wage required under the act, where there was
an agreement to the effect between them and their emplover, and
& guaranty that an smount sufficient to egual the minimum wage
would in any event be paid by the emplover. Willisams v. Jackson-

ville Taxminal Co. and Pickett v, Union Terminal Co., consolidatad
for deedision and reported together in 315 U, 8. 386, 62 8., Ct.

659, 86 L. Bd. 914 rehearing denied 315 U. §. 830, 62 5. Ct. 909,
86 L, Ed, 1224. In the course of ita opinion, the Court sald:

*In businesses where tipping is customary,
the tips, in the absence of an explicit
contrary understanding, belong to the
racipisnt. Where, however, an arrangs-—

ment iz made by which th: employse agresas

to turn ovar the tips to the smployar, in
the absenos of statubory interference, no
reagon is pereseived for its invalidity.

Tha employer furniches the facilities, wupure
vige2s the work and may take the compensation
pald by travelers for the sorvics, whathay
paid ag a fixed chargs or ag a tips. + « "

Furthoermore, it bhas been hoeld that an agrasment between an
employer and hie employees that tips should be kept by the
employses as compensation for s.rxvices is sufficient co warrant
inclusion of such tips as part of the minimum wage even though
the employees involved were not required to account to the

enployar for tips received. Southexrn Ry. Co. v. Black,
127 F. 24 280 (1942).
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"Wheyre employee receiveg for his labor the
ninimum wage provided by this ssction, it
is immaterial whether he receives it
direct from employer, or as tips Ffrom
employer's patvons with emplover's cone
gsant.

"o « » » That the wmspunt of tips received
should apply against liability for minimum
wages is justice and common sense,”

Southern Ry. Co. supra.

The Williams and Southern Ry. Co. cases guotad gupra. have
baen largely followed by the faderal courts and reflact the
genaral conclusions reached by tha courtsg that: (1) tips ars
not wages, but that (2) the parties have & right to agres
that tips will be wages, and that (3) when this is done, an
employer may bacome entitled to have tips credited upon wages

paid the employes,

The purpoge of the Faderal minimum wage law and tha State
of Maine minimum wage law are synonymous, to wits to insure
a minimum level of economic return from covered employment,
This purpose is accomplishad when counter waitresses are
allowad to keep all gratuitieg, which together with wage
payments paid directly to them by thelr smployer, enable such
waltresses te receive an hourly employnent payment egual to
the statutory minimum hourly wagsa rate,

We are cognizant of sevaral state decisions which have held
that employees who receive gratulties may be entitled to the
statutory minimum wage in addition to a&ll tips or gratulties
which they might receive in connaction with their employment.

A leading ¢ase in which 1t was held that tips received by an
enployes may not bhe offset against the difference batween
wageg paid and the minimum sstablished wage rate ls Padilla
v. Henning Hotel Co., 75 Wyo. 144, 319 P. 24 874, 65 AL.R,
2d 968 (1958).
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“In determining receipt by a bellhop of the
minimum wages ragquired by state statute,
the tips received from third persons are
not to he considexed, whare an oral cone
tract batween the parties merely provides
that the employee receive a stipulated
monthly salary, plus such tips as the
enployee might receive from others, such
contract bheing properly construed ag a dig-
clalmer by the employer of any right to

the tips and not as an agreement by the
parties that the tips shall be a part

of the salary, in view of the absence

of any reguirement for an accounting

to the employer for tips raeceived by

tha employes, for the turning of such

tips into the custody of the employex,

and a failure to specify the number of
hours of service to be rendered per
month,®

The Wyoming Court which rendered the decision in the RPadilla
case also lald emphasls upon the fact that the contragt between
the bellhop and the employer did not provide a guaranty to the
employee that he would be pald the minimum wage in all events,

CONCLUSION:

Trhare is no doubt that counter waitresses must be paid
the minimum wage rate established by ths Legislature as set
forth in 26 MR, 8.A. § 664,

Where there is an agresment betwsen the emplover and
counter waltresses that the latteyr may keep all tips received
as a yresult of thelr employment and where the employer further
agreses Lo guarantee such waltresses that they shall receive a
sum on nmoney at least equal to the statutory minimum wage rate,
then all tips received by counter waitresses may be credited
toward payment of the minimum wage rate by the employer.
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Where there is no agreement between the employer and
employees that tips ghall be considered as part of compensation
for employment, and no guaranty on behalf of the employer that
emplovees ghall receive a sum of monsy as compensation at least
agual tw the minimum wage rate imposed by statuts, then tips
may not bae credited toward payment of the minimum wage rate
by the employer.

Phillip M. Rilmigter
Aesistant Attorney General
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