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\3 Madge E. Ames o » Labor and Industry.
N Phillip'M. Kilmister, Asgistant . A*térney General
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aterstate motor carriars.

FACTS:

Confusion has arisen over the applicability of thé avertime
payment provision of the minimum wage law of the State of Maipe,
26 M.R.B.A, § 664, to those emplovees ¢f interstate motor earriers

 whose maximum hoitrs of employment and gualifications pertaining

theratd are subject tm determination by the Inﬁerstate commezqa
cwmmissien. :

The following opinion rspresents the f£inal opinion of this
office on this subject and in gaffect reprasents nothing more
than & projectad caloculation of how a court would rule on the
applicability of the state overtime payment provision to the em-
ployses under aiacumsion. :

Does “the ovartime paymant prﬁvisian of tha state minimum
wage law (26 M.R.B,A, § 664) apply te thoss employees of inter-
stats motor cariiers whosé gualifications and maximum hours ef
sarvice sre subjact to ragulation by the I,0.C.7?

ANSWER:
No.
OPINION:

. . 1

Briefly gtated, the overtime payment provision of the stata
minimum wage law, 26 M.R.5.A, § 664 provides that an smployer
must pay his employees 1% times their regular rate of pay for all
work done in excesy of 48 hours in any one week, Certain em~
ployees are exempt from coverage under this overtimse payment pro-
vision such as smployess who work in sardine plants and eertain
agricultural workers, to name but & few, Thera is no express
provision exempting an employee of an interatate carrier such as
a truck driver or a helper, with respect to whom the I.C.C.

Y

The overtime gayment provision of the state minimum wage law and certain
employees of
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has the exclusive power to establish gualifications and maximum
hours of service hQWQVer..

When analyzing a state s overtime payment statttes, it is
also necessary to look at the compiarable provisions of the federal
law,

29 U.6.C.A. §207 (a) (1) (Fair Labor gtandards Act) provides
in part: . '

"Exgapt as othe#xwise provided in thise
rection, no employer shall employ sny
of his employees who in any workwsek

is engaged in ¢ommerce or in the prd-
duction of. goods for commerca for.a
workweek longer than forty hours, unless
such employes received compensation

for his employment in excess of the
hours above specifisd at a rate not

less than one and one<half times the

regular rate at which he is employed; ' .

u
o » L] »

Employeas in the Btate pf Maine who woyk for interstate
motor carrieras, if not egempt from the terms of 207 {a) (1),
would therefors receive overtime pay at 1} times their regular
rate of pay for all hours worked in exegess of 40 hours in a
weik. The Maine law (26 M,R.8.A. § 664) would not apply
because it is less favorable to the employee. Bowaver if the
Srate of Maine ware to vevise its present overtime provision
to provide for paymant of time and one half for all hours
worked in excess of 39 hours par week then the Maine law
would apply. This is so hecausé where employees are subject
to the terms of P.L.E.A. they are also subjsct to the more
faverable terms of similar state legislation should the
latter exist.
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29 U.5.C.A. § 218 (F.bL. BAL) provzdes that

"ﬂ@ provisioa of this chapter or of any-
ordexr thereunder shall excuse noncempliance
with any Federal or State law or municipal
ordinance establisghing a minimum wage
higher than the minimum wage established
under this chapter or a nmaximam workweak
lewer than the maximum workwesk eatablished
uﬁder this cm‘b‘t@r; » & e j-,"

Howaver, gertain employess of interstate carriers clearxly
are exempt from coverage under the Fair Labor Standards aen '
as far as overtime payment is concerned.

29 U,8.0.4, § 213 (b) (1) (F.L.S.A.) states:

PThe provisiona of section 207 of this
title (1% times regulsr rate of pay for
work in excsess of 40 hours per wesk) shall
not apply with respeat Lo -

{1) any amployee~with respect to whom the
Interstate Commarce Commission has the
power to establish gualificatdions and
maximam hours of service pursuant o

the provisions of section 304 of Title 48
§.8.{3,@&y} « = 9 "

"The Commission has power to establish
maximum hours of ssrviece for employees
of intergtate motor carxriers whose activities
affect safety of operation; and such em=-
ployees are sxempt from the covertime pro-.
vigions of the Rair Labor Standards Act
{29 U.8.C.A, § 207 (a) {1), but the

. Commission does not have such power
over employeaes whose activities do not
affact safety of operation.” Tobin v,
Magon & Dixon Lines, 102 F., Supp. 466,
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There is no need to cite extensive case law defining the
employees covered, i.e., whether the work of certain employees
is sufficiantly connected with safery of operation or not so
as to come within the terms of exemption., It is well established
that the categories of employees exempted under, 213 (b) (1)
F.L.SA, are drivers, drivers helpers, loaders anﬁ mechanics.

It does not fellow that the abwv&—designataé employees,
althoug axempt from the overtime payment provision of the
FP.L-8.A.; autcmatiaallv fall) under the umbrella of state
overtime payment pravialaqs,rawaver. Indeed an opposite

- eonclizion seems imporative since the detexmination of the

qualifications and maximum hours of work of tlesa employees
iz speaifically placed uwnder the jurdsdiction of ths Interstae
Commarce Commission. ‘

Cartainly if the sState of Maine were to endct legislation
getting wp maximum hours of servide for drivers of motor
carriers it would not apply to those drivers who are éngaged in
intergtate commerce., Congrase did not intend to have the states
share jointly with the I.C.C. thé power to regulake interstate
cormdres, or the power to establish gualifieations of employ-
mant for the above~designated employees engaged therein.

. By recognizing that where the responsibility for the
regulation of hours of employment of certain employees of
intsrstats motor carriers rests with the XI.C,C, that its owa
overtime payment provision (207 (&) (1) ¥, L.8.A.) should not
apply, can i% be 1agﬁ*ally;§“§gad that Congrese intended that
£ha indivi&ual sitates should be fraes Lo enact 1&ws whieh '

'wculé qavera the avegtgma pay of these very same &) giavaas?

Atthough it eannot be said that the powsr to estahlish
maximum hours of service and qualifications périaining thereto
and the power to establish overtime payment provisions are
absolutely synonymous, the fact remains that the two are part
and parcel of the same package.
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Wa cannet believe that Congrass inténded to deny each -
of the 50 gtates the power to snact laws governing the maximum
hours of employment and qualifications pertaining thereto in
regard to cartain employess, and at the same time &o allew
the individual states to gnact pvéertime payment laws relative

“to the hours of employment of said employwes,

One purpose for the imposition of overtime wages is to
discourage employers from demanding excessive hours of work
from employeas, thereby endangering the health and safety
of the latter, Whaere the health and safety of employeas
are adequatuly protectad by regulations promulgated by the
I.€.C, howavar, this purpesa of overtime payment is greatly
weakened,

certainly thers are other reasons for the zmp@aition
of overtime wage rates, such as the cereation of more job
opportunities by limiting the number of hours of labor of

.those workers presently smployad. This can easily be

acaemplisheﬁ in certatn iadustrias, Howaver, the reviaion
of hours of epployment of the above-designated employees
would be most difficult for an interstate metor*earriar,j

and in soma inataneas, ;mpassible.

in conclusian'wa do not @ntiraly disnizs the possibility
of a different intexpratati@n as to the applicability of the
texrms of 26 M.R.8.,A, § 664 to the employees under discussion.
In the absence of any case law specifically upholding or
rejeating the applioability of a state overtime payment
provigion to Baid employees, we can only predict the conélusien
which we believe a court would reach in deternining the issue

pressntad,

“Phillip M. Ellmister

Agssistant Attorney General

PMK/sli



