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STATE OF MAINE \
Inter-Departmental Memorandum paee "0FS® 22, 1966

To BEBANE B, Sohnsen, Stato Yax Aegesser ... Sureas of Tanatien

From 08 t{.: 2y Asst. Attowmey Gensral .. " “

Subject ?ﬁs&bﬂ.iw of Boilax Compounds

-
e

AT

Threa tanuerias which have recantly been andived add cartals
hm compounds (chemicala) to theix beilar wvater o pravest
8 v

Ths beflers and the water in tion are vsed primarily for
hoating the tamneries, includ both sanulagturing aud son~
misctoring evans. The stean produocad by the boilers is slse
- wsad to a minor degree in processing.

Undur these facts, ean the chemicsls in question be said to be
sonsuaed ov destroyed in tha prosass of saasfssturing and thes
exnludad Zrom Caxatlion under the sales end wos taw Law?

1A
T e o+ o 'dotall sals' and 'sale at
retail’ do oot include the sale of
tangible proparty which bee
SONMES &% {fant or componant part
off, or which is somaummd or destroyaed
o loaes ite {dentity in the masafactwre

of, tangibia rnuﬂ. property for later
sale but shall include fuel snd alme-
trieity. 1t shall be oonsidaved that

ble personal prepsrty is 'consumed
or dastroyvad’ or 'losss its ddentity!
in such manufactuys, I1f it has & normal
phiynical 1life axpattancy of Lass than
one year as a4 veable {tem Iin the nsa to.
“hiah it ‘. 1“ . e e Titl‘ as
M.R.3.,A, & 1732, subsaction 1Ll.
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ANSWER

The boiler compounds that are preseat in steam used to haat
the menufsctering ares and {n the ateam used In processt

are to ba excluded, Those cotpounds present in steam to
heat nonmanufisetoring aveas are to be taxed,

ARGSONS

In erder te ba excluded from taxation undar the above provisions
tangidble parsonal property muot ba:

In answaring the guastion it s mssumed that the chemicals In
stion sre scteally: "phygicslly consumed or destroyad,” sad
t the tanaing ¢f Leather fo a process of ‘mancfasturing.”
(Cf. Oxffowd Paper Oo, v. Ernest N, Johnson, Stata Tax Assessor,
135 M, 380 (195%) and Bomsar-Vawtar, Iné. v. Ernest H. Johason,
State Tax Assesvor, 157 Ma. 380 (1961).

The quastion really becomas whethar the chemicals are "conswsed
or dastroyed™ “in the mamufacture of” tangible pevasonal propevty
and mere particularly whethar {¢ is required that they be
“consumed or destroyed” directly in tha ssnufacturing process ia
ordar to be axeluded.

The Maine Jupremes Court has had occasion te construe the partinmsat
axeluaionary provision and it hes indicsted tha legislative intent
behind the enactwment of the provision and fts interpretation ef
the substance of ths proviasfen.

Ths Court eaid vegarding legislative intent in the case of Boznar-
Vawter v. Johnson, supra, at page 391:

YA study of the partinsat provisions of
our sales and ues tax legislation leads
us o the conclusion that tha legislative
intent in the use of the words "consomed
and destreyed,” (sic.) was to give relief
from the paymant of a use tax Iin thosa
cases only where the persensl property is
physically consumed or destroyed in the



‘w3
Broast H. Johnson, 3tate Tex Asssssor Mareh 23, 1966

manutaec tor procass to such an
extant that it is reudered uafit
for further practical use for ita
intended purpose.™

Ths luprems Court has also awprasawd fts analysis of the substas-
tiva content of the provision in the case of Mudaon Pulp & Paper
Corp. v. Ernast #. Johnson, State Tax Assessor, 1h7 Ha. bith,

In that case the State Tax Assesser sought to divide thosa thi
consmed or destroyed inte two classes or categories, one taxad!
and tha other nontaxable. In tha language of tha Coupt:

"Those thinga which wers
%:u the process af 1} '
baing acted upon wers cousused

or day and thos lest their

identity in the end product wers treate
od as amenpt from tawation. Thosa

which the materisl which was
being precessad, sven I{f they wers
dum:ad o sonsamed, would not Be axempt
£ron tax." (Bophasis wgi&d by tha
- Couet ), Mleuru!.p&?am . ¥
Exrnsat H, J‘ehmm* dtats Axsassor,

supra, &t page dudy
The Court rejected this view ssying:

“Tha woxds 'consuaed oy destroyud®
howvever, ars each foable nat onl

to that which i3 he asted upon,

subject matter of sanufacturs, but alaee

to thoss things which act upon tha subjsct
mattar, vis. that which ias being preduced

x L T " E
SRS e DU

supplied). D k Paper
Ernast K. Jo B, State Tax Assessor,
supra, &t page !:-hé. .

The Jourt went on to conclude that 5ilas aad gresses unsed to
lubricate machinary and cartain wires, wet falts and dry felts
used on paper machines wore exeludad from taxation. !

Undar the facts of the problam here, tha bofler chemicals act
upon the sudject matter efther through their pressnce in the
stesm acting directly n the subject matter or through their
presence in the hasgt ¢h heats the manufacturing area.
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The rule stated in the last sentance in the absve quotation is
broad and it could well be argwed that this ruls could b very
liberally construed. Howevar, I belisve the rule should bs
sonstruad in the Light of tha facts which gave rise ®» it,
That is, {ts application sbould be lLimited to ths expandibles
vhich ave found within the manafacturing area.

Our Sourt has oaver riled shethar thosa swpendibles amet be
directly or indirectly consumed in tha process ¢f manufagture.
Sonarally, the mele is that in order to be econsidared exaludad
the msteriale moat be "consused or dastroysd” &irectly in the
; of sanefacture., This is se becanss seny staves, €.g.,
is, Plorida ard Pemnsylvanis, indicats in their statutes that
the use mest da 'directly” ia the saoufasturing procass.

Iuehi{u. al though its law dogs net contain ths werd “Mmﬂr""?
has claborats adainistrative interprotatisn whioh leads te tha |
same vemult. It is tharsfore ssan, decause of the Lasguage of A
m wg:mu. that weat dacisions of othsy states will not be /i

Howavar, the case of Commomwealth v. Yorktowns Papar Nills, .
83 Pa. D & 8. 24 126, is intsvesting for its tysatmant of a
semavhat sinilar factual situation under a lsw requiring a
“direct’ consumption or destruction. '

In that case, the taxpaysr, a sanufactaver, purchased
eariain m-im; whieh i¢ uoﬁ.é’;:timmy {ia iu boflers Lo
sliminate seales and sorrecion. Tha stean produced by ths beilex
was used to dry paper, hwat certain watar in the mamufacturing
process and te run turbinoes operating uschines.

m sales and usa tax low in Pennsylvania provides that retail
les

wt . ., ., shall et fnclude . .
mm;;::lan of tangibls - M _
property . . . gémﬂz sny @
the «mti\bﬁl Ok « « o ! {i. the
manfseture of tangible parsonal
Jiu {maphasis suppliad).
(Commonwealth v. Yorktowne Paper Mills, Inc., supra)
The Cowmonwaaltl srgued that tha chewicals ware ast used direectly
in ths menufacturing process. The Cowrt safd:

"It seems to us that (the chericals)
are sssentisl to the conduct of this
business, sven though the preduect could
concaivably be produced without thas
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and that they are in close physieal
TOn areihacion Jmashsa aur Shat vheve

‘ re
is an active causal connsction belwean
thair vea and the manufacturing process.v
Commonwealth v. Yorktowne Faper Mills,

SUPTR .

Tharefors, it is sean that evan if the statuts requires a "diveet™
consuuption or dastruction the Court will exolude ths cheiaicals
which act in some way upon tha subject matter, as In thias sase,
through thair pressnce the stean producad by the boiler.

The decision of the Tomet in the of Neroulas v. Nowsrs, 168
¥.E. 22 504, %05 {(Ohio) takes a » r Wrosd view, "™ this case,
& sanufsoturer of truck bodies, hoists, concrete niwvers, grave
vanlis, ate. putobhased gasoline cans to hold paint thioner in
m paint booths, detsrgant used Lo clean &y paint booths in

ieh the masufsctured products were spray nied § uw:zia‘
compound to put on oily floors to prevent workmen from slipping
and optical wiping tissues which wers vsed to clesn safety glasses
m’gp tha msnufacturer's smployess. j :

The Dourt hald that the purchases of mhimmmwlr
axospted from the sales and use tamss on tha greuand t thay wars
"apad or consumed 4ivectly in the production of tangible parsenal
propariy for sals.” It deas appear than that the courts, Including
tha courts of Hains, have given a rathar libsral construotion to -
m’ axclusion fyom taxstion aven eonsidering the divergessies in

e statutas.

Tha sx here i{s particularly complicated since the steax from
the Doller perforus tiree different functions, that is, hsating of
ths mamifacturing srea, the heatiog of the nsnmanufacturing area
end uso to a miner degres io proosssing.

It is claar, svon under statutes whieh require a direct use, that
the steam and the ahamicals in it used in processing. ars corsumad
or dastroyed iIn tha procass of manufacture and therefore are ex-
cluded from taxatian.,

It is also proper to soncluds that steam (with thm chemicsls in
it) paed to heat the asnufacturing area would bde an "expendible
by :hic!a :tlm process of mapufacture is being carried on" and thus
axcludad | 1™

Although tha Maing court in the Hudson cass 4{d not spscify whathar
the dpendibles by which the process of manufacture is carried oa"
wera to ba limited to a manufacturisg arsa, I do not beliave tha
court would broadan the eaxclusion to the extent of excluding from
taxation steam and thus thae chemicals, used in tha nonmanufacturing
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arass. Other courts have indicated, for sxample, that trans-
portation 1s not a part of the mamufacturing process snless i¢
eceurs in the menufacturing avea and ‘1 balisve sur court would
viaw the hesting ¢f the monmaufacturing evea {n the same Light.

A practical problam ba created by the sxclusion of & part

of ths chawicels end the tamatisn of ancther pertion. Obviouely,
if a pro vata share camor he coaputed the entire smount of the
chamicale should be axcluded.

We advise tharefoce that tha chemicals uvasd {m tha hofler go

faxr as thay are prasaat in the otean nzed in the wmmlacturing
Krea sithar by way of haat or acting dirvectly upon ths sanufae-
tured product, be sxoluded from taxation; thoss pressnt in sbeam
mumeiumm“mwmaum.

JED 1epd



