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........ -.· STA TE OF MAINE 

Inter-Departmental Mem_orandum Date Januuy ·14, 1966 · 
' ' :y0 Merton R. Johnson , Superintendent t;)ept. Reformatory _for Men . 

From · Courtland D. Perry, Assistant Atty. Gen'?, Dept. ~ental ~ealth and Corrections 

·:;·-s~bject "Charitable Organizations" Qualifying for Assistance Under Title 34 , M,R .S.A . 1964.~ 5 -. 

) 

·.·. , . 

FACTS: 

The . l02nd. Legislature by ·P,L., 1965, 
196~,- §5 by· adding the following: 

.c. 375, S 1· amended T., 34,• M.R.S ,A, 

" , • ~- ••••••• The department may· further- ·author:i.i:'e the 
use. of such prisoners o~ inmates to provide assistance 
in ~he improvement of property owned by charitable 
organizations as may be approved by. the department, 

. provided iuch charitable ·organizations pay for the 
-transportation and per diem compensation for · any ·gua_rds 
who accompany such prisoners or inmates, Any prisoner 
or inmate who escapes .frQm any assignments described in 
this sectiQn, or any other assignment beyond the ~alls .of 
t .he State Prison or off the grounds · of the Reformatory for 
Men shall be .guilty of escape under this Titie or Title 17, 
section 1405," · · · 

Requests have been·· recei\ted by the Ref~rmatory_ for Men. £~om the Pine 1ree 
Council, Inc., Boy. Scouts of America'.:. , for assist~nce in the improvement of 
property at C_amp Hind.s, a .Boy Scqut summer camp, ·•nd. from a representati\te 
of the· Lake Pine ·_ ~ssociatiqn, for assiat~nce in . the ·,improvement of • a _hall 
o~ed and maintained by it. ·.· -·. 

Q._UESTION: 

1 ! Is the P:(,ne ":tree Co~~cil, Inc., .BPy Scouts . qf America: _: a "charitable 
organization" as conteinplat~d _by ·P.t,·~ 1965, c.· 375,' 11? · .. · . 

. ', ... ·_.'. ·.·: ·. _.: :'_. .. ,• · ·., . ' . . .· .. · .·.; 
. . ·~ ANSWER: 

... :· . 

"les . 

OUESTION: 
' -~ • ' ' . 

. 2. Is the Lake Pine -Association ~-11~baritable · organization"- as· c:ontempl~ted 
by P.L,, 1965,·e. : 375, -11? ·. -· · 1 

• • · · 

ANSWER: 

., 
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OPINION: 

The following quota·tions are set forth in order to establish a yardstick 
py_which to measure the merits.of the two organizations in question: 

6 Words and Phrases . Charitable Corporations, Supplement , P. 221 . ( 1965) 

11A 'charitable corporation' :ts.one whoa~ principal ·a1m is 
to give of its -material substance or time to benefit those· 
who need such assist~ce, or will be bene~ited -b)" s~ch gift 
or expenditure in some other-way than simply by improveme~t · 
of morals or bl.!inging them under influence of 8':)Spei .'"~ 

6 Words and Phrases . Charitable Co~porations·; Supolement.~ P. · 221 , ( i 965) 

11 'Charitable ·corporations' are such as are constituted ,for the 
perpetual distribution of the free alms of the found_ers; ~nd a 
distinctive feature is that they make.no provision for:mak1ng .dividends 
or profits but hoid their funds in trust for the object of the 
institution, the test of whether an enterprise is charitable being 
whether it exists to carry out · a purpose recognized in law as chari~~ble 
or whether it is maintained for gain, profit or private· advantage~" 

10 Am:· Jur. Charitable Organizations, §134 , ( 19:37) 

11 
••••••••••••••• the true test of an institution is its ortgi~ apd 

ob'jects. If it is".foundeci on donations, and has for its purpose the 
accomplishment of a charity by the distribution of alms, it most 
unquestionably is cha~itable. Thus, a corporation which has for its 
sole object the educat~on ..and instruction of .the deaf and dumb, sup• 
porting and instructing indigent persons of that class gratuitously and 
receiving a pecuniary compen1:1ation f:i:-om pupils abl~ t·p make it, ·a"Q.d 
which derives it& means -of di1pausing ~harity from the douatione of • 
individuals . and of the public and ~pplies its·fwids eKclustvely to the 
general obje~t Qf ,the institution, ·is a charitable corporation. A 
corporation organized as .a body c·o.rporate, conducting ·annual f~irs for 
the exhibit of agricultural products, . is. not a chari.table .organiza.tion, 
inasmuch as.the ·primary:object is -not educat~on; but amusement and · 
recreation. -

··· i•~lthough much o'f the work of a corporation which has no capital stock 
and·which appli~s all of its revenues .to the purposes of its organization 
may be·,of a charit_able nature, yet, if.its pur-poses ··are also social, the 
corpora·tion is not a· public charitable corporation, but _one ·es~ablished 
for the peculiar bene~it of its ~embers." 

SEE ALSO; lS Am, . Jur/ 2nd., ,Charitable -Inst1t~tions and Organ~~atio~s, 
§§14.6 -; 147 . ( 1964) 
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15 Am. ·Jur. 2nd·. Charitable Institutions and •Organizations, 
§149. Membership' orJ:1anization ,(1964) . 

"The status of membership organization~ confining their benefits 
mos~ly or entirely to members.and their families, as charities, 
is doubtful'. ·. Much depends upon the nature and extent of operation 
and the. statsi purposes of the particular organization;. and fre
quently the.objective.of the legislation to·be applied~ as well 
as its precise phrasing, are important fac,tors in determining 
whether· such an organization is a charity withi~ the purview of 
the_ legislative intent ••••.••.•• _ •••.•.•. ,!• .. ~-

! 

6 Words and Phrases Charitable Purposes , : Supplement...1 230 0 96.2l, 

"'Charitable purposes I include the·· relief of poverty, the 
advancement of educat'ion, the· adv~ncement o_f religion, the 
.promotio'!l of ·health, governmental or municipal purpo_ses and 
other purposes the accomplishment of which 1s·.beneficial to 
the ·community." · · · . 

The application . of two criteria can be discerned in -the foregoing definitions·; __ : 

1. In what manner does the organization derive its funds and, 2. for what 
purpose are such funds .expended? Applying these criteria to Pine Tree· Council, 
Inc., Boy Seouts o·f America· we find t\1,~ following: · The Council receives its . 
funds primarily as a p·articipating agency under eight 6ommunity Chests or United 
Funds and as a recipient o~ donations from individuals in one hundred· .s~venty-five 
other communities in the State. A fee ~s charge~ boys attending .Camp Hinds; · · 
however,· the agg_regate. of su_ch · f~es received during :the camping season covers•. 
only a fraction·of the cost of.operating the camp~ .. The Council also receives 
· from interested indiv,iduals "cam.perships" which enable boys to attend_ the camp 
whq could not otherwise attend. · · · 

The purposes of the Pine·Tree Council, I~c •. , as expressed in its Certificate 
of Incorp~r~tion are as f~llows; 

11To promote in ·boys.the ability to do things for th~selves 
and others·, to train them in · Scoutcraft and to teach them 
patriotism, courage, self-reliance and kindred virtues, 
particularly·through the,methods which.are now in common use 
by Boy Scouts, placing emphasis upo~ the Scout Oath and Scout 
Law for character 4evelopment, citizen~hip training and physical 
fitness, 11 

· .- • · · 

I, 

It is -our opinion .that the Pine Tree Council, ·1nc., is a "Charitable 
organization" under T,, 34,· §5, its funds being feceived .primarily -trom public 
and private charity and expended· for charitable purposes, i~e., the training and 
education of an indefinite·number of boys in self-reli~nce, citizenship, patriotism, 
phys'ical fitness, ~tc. 
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Subjecting the Lake Pine Association to the ·two cr~teria produces the 
following: 

The Lake· Pine Association i's controlled by . an Odd Fe.llows and Rebekah 
Lodge, and derives its funds from .fund raising projects which do not entatl 
·public and private donations, but inyolve a quid pro quo~ i.e., public 
am~sement and entertainme~~,- including ·Beano and Public Suppers, ~or · which . 
an admission fee · 1s charged. · 

,. 
The purposes of the Lake Pine Association are·· expressed in its Cer~i_ficate -. 

of Incorporation as follows: ~ 

"The purposes of said corporation .are the charitable, education, 
·social or benevolent · purposes in the advancement, protection and 
betterment pf any and all social and civic aff~irs within the 
Villages of North Windham and South Windham, Maine, · to a_cquire 
and control land and building· or buildings in. the Town of Windham 
for the prima~y nurpose of providing a meeting ~'place for Lake Shore 
Lodge No, 5 and Pinea Rebekah Lodge No . 71 of the Independent · 

·Order of Odd Fellows and to provide a meeting p lace for social and 
civic activities within the. Villages of North Windham and South 
Windham, Maine." [lmphasis suppli_ed J 

It is our opinion that the Lake ·Pine Association does not qualify as a 
"_charitable prganization" under T., 34, §5, since its funds are derived p'rimaril,y 
from running projects involving furnishing a service or a product for a con• · . . . 
sideration, and not from any public or private donations. Further, its purposes · .: _· 
are not entirely "charitable,_f1 as that term is legally defined, but 'involve priva~e ·:· 
advantage, inasmuch., as an· expressed primary . purpo_se is the maintenaJl,ce and use : , · · 
qf the buildings sought to 'be :tmproved as a meeting· place. for an Odd Fellows and · 
Rebekah Lodge.. The use of the word ' 11ocial1! il'\ ~he, purposes · ~s stated·, expresses 
a ·purpoae not coniid-1red to be ·1chad.table .11 

-This opinion demonstrates _the ·legal . character_· of a "charitable prganization11· 

as contemplated by ·the Statute· in-question · and provides a definition applicable· 
in instances of requests for assistance ·in the . improvement of° property owned 
by "charitable ·o_rgar1izations." · It should l:>i· noted, ho~ever, that it is dis
cretionary with the· ·.Department of M.ental Health and. Corr~ctions, as . to -whether 
i_t will, or··will .not,· furnish -assistance ~o. an organizat"ion falling within the 
l _ega~ definition. .. · . 

Note:· ·,• 

Information relating to the manner in which funds are obtained by these organizations 
was received from the .Scout Executive, __ .. P.lne: Tree Council, lnc., Boy Scouts · 
of Ameri.ca and from the Grand ~ecret_ary·; Grand Lodge of Maine, Indepepdent Order. · ·· .,--:-
of Odd Fellows. / .- -.· .. ,_·~~-~ 

' Courtland D. Perry 
'Assistant Attorney General 

.·, 

cc: Walter ·F, Ulmer, Commission~r ·, 
All,an·•.L~ iobbins, 'Warden,· __ MSP, 
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