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/v."' ..... ~---.. --- ,. .. . ... , 
, ... ··--·-:December 30, 1965 -·-~ _,...... .,. "'""' ,... ,._ ......... --··- ··-

Kt1th L •. ~9~ett, .... ~,~~tary- · BQ~9@.~iP-n -•-•M •• _ 

'l'reaa\irer, Maine School Bldg. Authority 
John w. Benoit. Assistant· Attorney General 

Righ~ of way from Maine School Building Autlio~ity Property to 
A~jo1n1ng Properties. · · · 

IACTS1, 

The Maine SChool Bu1141ng Au~ity project lo~ated in Li■bon, 
Jlaim QOntains a strip.of lilncl 50 feet wide and app:ttox:lmately 400 
feet l~ng whtab abut• JCain Street·m.L,isbon. lbia s~lp of land 
is pa:rt. of the Authority•• project, and wu a.._ct to the Author.tty 
at the t:l.ae the ar1s,1nai •ChQOl lot•• tran.•fenecl. Recently,. 
a;o person• have i:992eet.ed that the Authority fl"ant·th• a ;right
o,f-way aoi-o■a the ·auJ>Ject strip eo that acceaai 118,Y be had to a 
p:ropose4 nursing h-.le. site 'Wb1c::b abuu the project. · Pz:-e•ent.ly, 
a portien of the 11u-ip ia be.t.n9 uttl1aed as a driveway J.nto the 
aehool lot.. 

1Jhe ftuat Agreement: ex1•tlft91'etween the Maine School .Building 
Autborit7.and the trustee bank contain• the following pro•i•lon• 

''8,H"2n zo:z." The Autbori-ty covenant.a t.bat, 
except u · prov;$.4e4. ·1n Section 505 c>f .th,• 
~••ent, tt·v:1.11 ·not sell, lea•• or otherwi■e 
•~apose of or encwaber •Y PtoJect oi- any pa·rt 
1:he~f. ana w!l.1· not uute or l'emit t.o 'be · =••tad anv dtaqe 'ot lien on the i-entala 
derived therefrdm.• 

QUBSflOBI, 

1. Whether · tbe Jtatne kbool BUild.ing Authority 111ay lecjally 
grant·the subject ~aslalent7 

i. XnaalllQ@ aa the ait~•ens of the Totnl·of Ltabon, '.by 
their vote, pw:ichased th1a land to be used a• a .Jchool eite, 
doea any oftic~al board of the town·have the right to glve any 
party _pemi·aaion to uee any part of this a:Lte for their own 
interest? 

.1. Jfo. 
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Accordin9 to an ·applicable provt■lon of.the 'irust Agreement, 
tbe Authority has covenanted with· the wu•tee ;bank_that the 
.f'onler will -not enCWlbei- Q¥ portion of the project. t&ee 
See!tion 707 of the T.nuat Agreement.> 

fte :fGll.t#ing c.a•• ·hold that. an ••anent. generally con
iltltutea an eneQllbranc::e w.1~.t.n.a CD'V"81Ud1t aga.t,nat·•ncud>rancea. 
·TPND v, llcMa.Jwl', 21 ·•1·1. 2d. 215, 124 ...... 2d 68t Aertraricl !, 
Jon;a. 58 11 • .r. Super.· 273, 156· A .. 2c1 161~ 'lbore being 110 .l'eal 
leg•l 4111tinc1:~n l>etween th• wori ·"enaual:n:anc:e" and· tbe 1110~ 
~-1ncmam-arace", • tber•-:re abanc::e • t.he fol10lil1.ag caau :Whldl 
b01CI ~t . an, au.._t -~t$tUte• · ma ~~. . lt9!'AJ?•91 
y, &panaJ.g, -101 B.il.. eq. · 388, 139 A. 5241· Lutx. y., Graeaaele. 
245 JUcll,., 6e,l,. i2.t a.w. ·436. ·11>.e case o.r km Y• Graean!,, 
~a, 'bolda that;. the i'ightt ·to.an ••-t·of-anykin418 an 
lnC111Dbrwe'" It. hae .'been helcl that the exiatenc:e of en eaae-· 
meat upon lAnd -J• ll1'l 1n~e ••• wUl. giva. ·rlae to an 
act.ion• .on coyenant o-f •n-an1,.y. 1'1qlp1t11f19r y, IMD, -47 Ill. App. 
278., . . 

We 111\Mt COJIClude,.· J.n v:&,-,·of '11a •l•tenee of· the above 
111.1t1t0r.lti• ua.,ec'tlOn ?07 ot the Trust At,reeaent., that the 
A~thor:l.tr·. 4• _pr•l\lded b:ca ellC\1lllbel'lng · ·th• · proJ.;t throUgh 
i:1141. er-.t of . tb• . "'4,jeet '8•--nt.. ~o. that th•. c1:t.1zeaa 
of the_ 'l'otm. o.:f ·14a1?on have no ~.t.t::r ~ ·gt'ut. the •--t 
in ·viw-of the :tact 't'bat the t1tl•·• the s.tte reete 1n th~ · 
Authority, abd not .f.n the Toim • 
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.Tohn w. Bcanoit 
Aesia:tant Attorney General 
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