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STATE OF MAINE 
lqter-Departmental Memorandum Date November .. , 1965 

. . 
To George F. Mahoney~ Comm!asioner Dcpt._...aI""n""s""'u=-ran=-=-c:;..;e:..·_· ____ _____ _ 

From John B. WlodkowaJcf,· .Aas•t· Attorney General Dept. Attomey General 

Sub}ect Voting Rights of Guaranty capital Certificate Holders. 

F.actst ~ domestic. mutual· in._surance -company proposes to. establish a guaranty_ cap! tal . . . ' . 

with .fund~ cont~ibu~ad by a' foN_ign mµtual !ns~rarice ~~y .. ·.I~·· rat~~ .for 

it~ contrib~ion. "an~ in orde; to p~otect its investment, the foreign" mutual·-. 
I • • • ' ' • • • • • • • 

. co.mpany :ta t~ share in, 'the management of.- the .domesUc ·mutual ·company ,by 

-:~1rt:~n!_n1 ~ha righ~ to,_ela~ ~ pr~~tionate n~r- of the_ domea~tc.:mpany's 

.. _-·:· di~cto~.·: Thia "voting p~iv.llege . ia .tob•··•Qrc!aed. ~ -p~~on~ who ~re not . 
:: .. . .. . . . .; ' ' ... 

pol!:cyownerei- !n th~ domestic company. . . ·. ' ; . 

:- Qiiastion 1 •: Whether a certificate holder .of a guaranty capital· :tund i■ anti tied t~. voting 
. . . . . . . : . ·, . , ~-

:privileges. in a domestic mutuaf lnsurance compimr in --~hlch he 111 not ~-

policyholder? 

Answer.I No.·: 

Opinion·1· ·One.of the ch.ilracteriatica ;fa· mutual inaurance'compaiiy:-.ta·1~s mutuality. 

Thi/te~~u~ .•i• ~v1d~nce_/;,by tbe- c~-o~~-~ati= -of ~~e~, ~iti~~ -f~-~ · : 
. ' . . . . 

.that purpose, each taking a proportionate part in the mana1ement _ .. 
. of "its affairs and ~•ins .at once· insurer .and insured, ·contributing 

... o: to • tund from which all losses are paid, and wherein the profits 
. . ·: .. are divided among themselves in proportion to their inte.reats" •. 
. . _' _._.< ·, . 18 · Appleman I Insurance Law and Practice 110041,. .. ' 

... . . . • . 

Since mel!lbership. in a·mutual i~surance ~ompany must he _accompanied by 
. . • $ 

!n~ran~, Wisconilin Town Mut. Reinsurance eo.·-v. Calumet 1 County Mut.; 

-Fire Ina. Co. 1 224 Wis~ 1091 _ 271 N.w. 51, ~t follows· that the 'policyh~ldera· 

~cm•titute_its mamb~rs 1 who in turn elect its .board of dire~tors ·or trustee"• 
. . . . : . . .. 

Atlantic Life Ins.: eo ■- ·v[ Moncure , 35F.2d 3_60. 

.... 
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It ahould be eaphuiud that an 1naUl'ance ccmpany can cnly be "mrtual" . . . 
. . . . . 

when there is _no group but its policyh~lders ·who have ·an interest in it .. 

or power over it. Equitable "Life AaSl,Jl,Soc. of u.· S. v. ;Bowers,·e7 F;.2d. 687. 

Theref!)N, -:~ mre contributor or holder of a certificate to ~ ·. guar~ty 
. . 

. fund who is not· a policyowner cannot become a member and elect: the directors 

· of a mut·ua1 insurance company.. Othe~iae • if the provision ot· working capital 
. ' ' . . . . . . •· 

_were aµ.owed t~ be coupled with vot~ rights~ it would appear that a st~-clc 
. . . ' ' . . 

company i~. created .and the 'lirutual company no l~ger exists. 

It should _be· obeerved that . our atatut_es, ~n. t -~ating ·th~ s\lbdect . ~f_ . 8',t&ranty 

f~d, pruer~a. th~a. diat.inct:ion in voting rights betwe~~ sh~rehclde~ of. a . . 

_stoclc · co111pany and members. of, a· mutual -c~~~~ . "[They] shall be·_~ub:fact to 
,• ' •• • : • • • ' • • I •. • • . • ', •• • • 

the allllie provia1onil t,f -law Nilati ve to· their riaht to·· vote u apply . · . .. ' . . . 

respectively to shareholders in stock companies and pollcyholdera in.p\U'ely 
. . , ' '. ' 

mutual cc,mpanies." .. 24_ M.R."s.A. I 507., ' ' : ,, 

rurthermo_re,: there is· a statutory prohibition: aa.J.nst :the poesesai~ of . . . ,' 

~ina riaht• by holders of certificates of ;uaranty capital established . . .. . . . . ' . ' . . 

when a c~an~ of.p~rpose is desired by a mu~u~l . insurance company • 

. 21f. k.R.s.A.·l·sas. 

In cc:mclusion . the · above proposal !~: . not . qnly in.im1c~· ~o the conce~t of 

·· mutuality. which is fundamental to a mutual . .1,nsurance company,: .but . it sets , • 

forth a combination for which~~• ~~utes -~a~·· not ~~res~~Y -P~~~~-

fto~'-~~:i~• 
(3-~bn B. Wl~owski' . . . 

.• 

Asa't Attomey General 
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