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May 26, 1965

K. Donald Gardaer, Leq.
Hezenie Duilding
Portlead, Hulne

Ro: Merger Between a Domestic and
Doar Brothor Gardeor: 8 Toreign Company

Your opiniea of fpril 29, 1963, cn tho question of merger botween a deuestic
aad foreign mutual company has becn cayofully ocossidered. In our juwdgment cueh
g werger 1o med porsittad undor the Helne Statutecs.

A you have nofed, 28 N,.R.8.A 563 o the caly ststutory provisiea in the
‘{ncwranes 2oction which opeclifically meations the Berger of outual cenpanies
ead, Fevthosmors, linita ite oporetion exmclusively to domestic nutuale. Inassuch
88 this cectica falla ender the chapter heading snisation gnd ien and
uwder the subsheptor I headiag Gancral Pminlu-%?‘ﬂﬁ% the
lsglelature inveaded to ineleds the merger of o dozsatie with a foreign ocapany,
such morgor weuld have boom expressly includad within the sbove chapter or gube
partienlasly when the 500 zastion ef Title 28 centaine previcions affesting
both domestie end foroign esmpenics. It must be rcnecbéred that a dezsstie mutual
is a pargicula? olaeg of 2 cowporetion emd therefore ite proper treatment lies
wall within Titls 29, the titls cantaining lawe govaming the operations of
inecvanes ecapeaies.

It is cu> ballef thet cinez the legislatura has expressly provided for the merger
of do=ostie mwtuals and met for the merger of a domestic with a foreign eempany,
the logisloture intonded to prehidit the mevjjor of a doweatic mutual with & foreign

m Thio conclusion {s rendsred necaceary by the maxim "B%P un iug et
ehaio aAlteriva, Vhorems 28 H.R.8.4 508 effirmatively deaign a form

aduct, By manner of its perm and operation and the kind of corporatice
%o h hm there iz sn iaference that all omicsions were intended by the
legialature, Thersfore, by limiting ite sxpression of merger solely to the merger
of domsstic swtual eompsnies, 1t wsuld appear that the legislature intended to
probibis the mewger of & douestia mutusl vwith a foreign mutual company. This view
is berme cwt by ctotomsnta made by cae of the original draftsman of this legislatien.



M, Donald Gardner, Eoq. i R Nay 25, 1965
iR

You oppereatly cite 24 N.R.5.A 851 in [ths belief that this ssction brings

‘the marger of a domestic and a foreign insurance cozpany within the general laws
govoraing corporeticas, as sot-cut in Yitle 18. However, section 651 comes within
subcheptor IIT which is entitled Issue of Contract by Incorporated ies.
In adéitica, seotion 081 Doara the heading
speeific hoadings bave nothing whatscover to do with the powar to merge or con-
colidats waleh, cd you bave pointed out, existe omly by virtue of plain legislative
enastzent, As we intorpret section 631 it is expresaly limited to those powsre
roleting teo the lssuance of insurance contracto and cannut be construed liberally
so e» te givo rige to the juplisation thet it is permiscive for a domestic to
oobge with a foroign corporstion as otherwios provided for in amother title.

If I may, I weuld like to oite 15 Fletcher mﬁd“ of the law of Private Corporatier
7056, whleh comtalos lezguege supporting eur poeition: rporat iong cgn oonsolldate
or mapge caly where the lagislature hae expressly asuthorized them to do @o by some
ptatutory or eherter provision, aad where no such statutory or cliarter authorisation
enists, say atteupt teo consolidate or merge is ultra vires and vold. So {t.follows
that 1€ ths statute exprecsly limits the right.to consolidate to demsstic corporations,
a domsgtie ind a feraign corporation cannot bas oonsolidatad thereunder. And statutes
anhorisiag the ccaselidaticn of domsgtic with forsign eorporetions te not, of

ceurgd, awthorize the cemsolidatien of two or more dcmestic corporctiona.”

If there choul?d be say questions or need for further clarificstion of our
psoiticn im this mastter, I would bo happy %o soneider them.

‘Very tmily ‘yours,

Jobn B. Wlodkowski
Asg't Attomey Ganersl

I/ jme



