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-_. ' .. : STATE.OF MAINE_- ·. ·.· . : /- -~ ~ -·~ l 

I· 

· Inter-Departmental Memorandum n~ce Mav 2a. 1 965: · 
. . 

~ George r. Mahoney . Commissioner 
I 

. 0qt. Insurance· - · 

---~ · F~ John ·s. Wlodkowski , -.Ass •t · Attorna·, General Dept. _ Attomev General 

S~: Merger of a Domest-ic · and a Foreign ~tu.al Inau~~-~ :-Comoanv \· 

Facts I . A_ .domestic mutual insurance company is propos!]'.lg-to merge_ w;!th a fo~aign 

mutual ~nauranc~ ~pany. 

any; provision for . merger •. 

The domestic company's charter. d~s not contain ·. .. ' . . . . 

. . ., · . ~ . '. . . . , • . ' 
i,, . 

. . . . . . . 

: ffl~tu~ ih~urmc·•·' c~mpany. ~n ~h• ' abaen·ce .... of l~g!~i~t! v~ auth~ri ty~ ·, 
' . ' ,. . . . . . \ 

Answe:rt 
. . . 

•· ,• : • . 

. \ ·.: . ~. 
, I • • ,•:• I , • 

.. • .. __ ·_._.·, -: '··_-;,'_:' j_ . ··- : · :· ' . '-0": : .··' ' . :'," ::"'· : . . _ 
Opinidri1·. 21f. M.R.S,A 50~ .!■ th• only ■tatutc:,ry,p:roviston··tn .the· !nsur~ca-.section ·.': . 

• • ' • •• . • I ' • •, • • ~ • : ,, • • '• ': • • • • • '• • • : , • • • • • • \ • •, • • ' ' • • • • • ' ' 

which: i~ecU'i~ally -~.nti~,_- the merger ~f;° ~tual -·~ani~s· -~d,' ~urthel'IDOra I 

'limits !t~--~r~ion. -'~x~uaivel/ to d~sti~ ~tuai~~. ·._.inas~-ch u --~hill . 
. : . . . . •:· . . ., 

' ._. _ _.:·_ ·se'ction .talls·under ,the chapter beadi~-g Org~!zat'ion ·and Operation' and . 
. ••. ·_ :. • ·.,; . : ' . ; · . .'. ·.: ., • ' •' ·. . . , ... ·• . . . . . • . :. . : .. ' '• . • •. ·. ·. ·.. ·... • . . 'f . . . • . 

. · ··.:. · under the subchapter I heading General Provisions, it- would appear.that if. 

_:. _,. _: >'_: ~h~----~~~s~~~~·-!~ten~e~- t-~: include' the•~rger :of;:~ ~ome~~~:-~i~h- ~ :_t~~tsn' 
.. .-:-. . ·-:,::' :~~~Y, ~~~ ~rger. -~~{/ii~~~- been expressl; i~c{~~-•d.'''w!t~!n: ~h~ ~~ve 
- ~-· .. : ~ha~t;~ -~~-- ~~ch~pt•r···pa~icularl~ wh~- ~~~ s~~ se~~~-:. ·of·•·T1~1~ 24 contain■ 

. , ' 

' 

•• ' • •' : • • •; • • • • • • • • • • • • • : • I ~ •' • • • • ' • ~ • .' 

·prov!s:l.onei aff•~~tna both domestic" m:Jd foreign companies~ ;, It ~at; ' be ' . . . ,. . . 

'. -: r~m~mbereci tli~t a do~e~tic:. mutual is ·a 'partictil.ar, .,cl~~-' of. a -~~r~rat°I~ ·._: ' ' ' ' . ' . :_ ··- . : .... ;.• '' _. ' '_ ' : -,. . .·' " ' . .- :: . '' . ' . : > , . . ' : ~ . ' .' ' ' . ' : " 
. · and. theNfo;re its. proper trei!l,t1118nt _lies we~l._wi;thin· Title 24• th~ title .. 

. ' • . . . . ! •• . • , · . 

• • • I' •, I • • ' ;. • ' • • • • • • I , • '"- •, 

_"containing laws governing the cparat:l.ons of lnauio~ce companies. · •· .. . . 
.-· . ' ' . : ' · . ' ' ~- ,' 

,, 
.''I• : . .- ··:. " , ' ' ' '. '. \., .. : : ': .- ·_.' ._- .· : 

It.~~- our ~~1ef.that since th~ legislature has expressly provided for. the . 

_mer~Z'-.0~ dmne~·Uc' mutuals and not ~or.the ~~seri~f a c;\~~tic. wi~h.-~ \ 
1: ' . :·,' 

foreign cQmpany, the· -leg!°slature int~ded to proh!~it the ~J!'ger ~f :.a· 
. . . . .. . 

,•., 

I; 
..... 

;i 



l ,· • 
. . ;,·• .. 

) 

.) 

domestic mtual with a for~ign-·company. Thia. ccmclus.!on ·1s .~n:dered 
. . '• 

. ' 

ne~a~ary by the maxim expressio 'unius eat exclua!o aiteriua. . 

Whe~eu 24 M.~.S.A SO~ affirmatively desi~atea a form of -~~uct 1 

the manner of .its performance ~d operation· and the kind· of corporat1cm 

~o be !nclud:ed, the~e is' an inference, that a3+ omissi~s were' intended 

. by, the·· 1eg~11lature. _ . Therefore I by limiting its ~xp~ssiori. o, merger solely 

.to the· J_perger ~f· domestic mutu~l companies, it would appear th.at the· 'iegia_; 
. ' . . . . . . . 

lature ~tended to .prohibit· the merger of a domestic:·_~tual with :a fo:re!gn ' 
• ' • • j • 

mutual company~. 
. . ' ... 

. . 
. -·~t ha~--be~ ~riued that 24··M.R.S.A 6;1-.bl'ingai ~he merpr·ot a.•dome.atic-: 

• • • I • •~ • • • .' 

. . ~d :.: ·foreip ;inaµ~ance company wi~hin·· the ge~~r~ ·.1~ govem!n~ c~~'orations-·, · 
. ' . . ·. , . . . . . 

· :.· :_ ·. ··as· ~~t-out in ?it.le 13~ However1· section 651 -~omea. within s\ibchapter_-III . . 
- . '.:· ·.·. . .. ·.. . . . .. ·, . . . 

· . ·which. is ~~itled Issue of Contract by Incor i;,orated°'- Cornp~ies. In 

addit_ion, section ss·i bear&!! ·the_ .h~ading_ '!Incorporat!~ requii-~d1·: Ll~d'a". · 

These ~pec!.fic headings have nothing whats~~ver' to .do with 'the power to 

. merge: .. ~r'·:~s~l!d~e ·which' ix!sts -~~~.-b; vi~~~ ~--~iain··.·~~gislatt'v~ ' . 

. enactment.· Aa we .in~erpret 'section. 651 · it !r.- expNissly. ·limited .to those 

:~~e~a. ~l.at!ng ·1::0· t~e.~~s-~ti~nce of : insurance. contra~a ani cann~ b~­

_conatrue~ liberally so_ as. to' gi,r.a rise ·t_o the tmpUc:atton ·:1:hat' it, ·1s. 

~rm!aaiv~ f~~ a daineetic -~O merp 'with ~--fore!~ co~o~at!~ as 'otherwise . . . . . . . ~ . ., . . . "" . 

·. provided f~r in another ~itle. 

_·. ·In ~oncl~sion, we would lik~- .. ~o ci~• the followi_n. in \support :of-__ ~r ·.-
. . ' . . . . ' . ' ~ . ., 

_·position·: . 

. Corporations can c'onsolidate or. merge only· whe~ the . legislature 
· has •~~saly au~horized them to do so by _some statutory,.or 
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:.". :'•• .·· . 

·''i . , . 
-~ .. ,, .. ~ 

'. ' •. 

. charter provision, -~~ ~here ·~o ■~ch· · st~t~-~ ,~~-- ~~•1). 
.- authorization exists, any attempt to consol!d~te . ~r merge is 
ultra vire■ and void. So·it follows that if.the statute 

. expNAly llmita the right t ·o consolidate to domestic· . 
. corporations, 'a domestic and a foreign corpoi-at!on , cannot_ ·be 
consolidated thereunder. And. statutes authorizing the ·con-

· aolldatian of ·domeatic with foreign corpor~ions do ·not. of 
. . ·course., authorize the consolidation of .two_- or more ;d~ast.tc·. 

·. · .,.' .··corpor_ationa~ 15 Fletcher, · Cyclopedia of the· Law of Private 
._-. · Corporation. 1_701+8~ 
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