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✓~,1>J--
Marcib 25, 1965 l/ 

l~ter-Departmental M~orandum Da.u::·'-· _______ _ 

STATE OF MAINE 

&meat R • .Jobneen, State Tax Aaae••w Bureau· of Ta:drioa 
To . ~ / iii Dept. 

Jon a..· ~-~1~ A.aet·. Atty •. Ceneral · " 11 
" From ' "'tj · · · Dept. ___ · __________ _ 

. Uee T~·,a_ Mo~or Vehicle• Pur:cband at Bankraptcy Liquidation Sal•• 
Sub;ect ·. · 

PACTS 411)) QU.!STIOH 

Wbathlr thl purct.aer of a aotor wldch at· a b&Dkrlaptcy liqu:lda• 
t •• Nle ia ••bject to u•. i..x · t'benoa if the purellaaer p:roPG••• to uae ti- vehicle in t'hi• S:tate. 

SUMMARY OF LAW_ 

."A tax :I.a ·f.lipeaed c»i tbe at;erqe, 
_. o2' •tlaer oo~tion f.a ~• 
S_tate·. of taagible "a;woul Jm)P41rty 
fm"Cllaaed ·•t nail ••1• on au·. · 
·aftel" July: 1, 1,1,. at:·._. nte. of· 
ftt. of t.ba ••1• priaa. lv•zir p.rN'll 
M iitoriag, ·uiag ·or •tbend•• Oft.•_ 
..-:iq 1- lia~le for the tax •~U 
lie lt.aa. paid ·tJM, •-- or ha• taloan a . 
nceip.t from Ida ••ller, tber•t• 
~ anhori.-.l bJ. tu TM Aaae.aao~, 
•~ ~bat ttaa ••J.le:r,u• eellected 
'tlMI Hlea er.._ tax·tn vaicb ca•• 
~u aeller •ball be liabla for it •. 
Retailer• red,ateNd. under Nctioa 6 
or a·sb.all coll.et nob t:ax aud make 
remittance to tl&e 1'ax-Aaaaaaor.. The 
---• et aucb _tax. paJa1>1• by t•· · 
pu.robaae_. · aball be tbat provided in t• e::a•• of ••1•• tax•• by •ection 5." 
Title S6 -M.R.S .A, .11861. · . . 

· 
0 'U•e' inclwi•e tu exercise in thia 
State_ of · any 11,ght or power· o••.r 
t:angilile pereon.al property incicl.ent 
t4' i ta •--r•hip lfMll put-cb.aMd l,7 
tbe user at re tail ••le . " Ti t,le 36 
•M.a.s .A. 111s2. . ' 
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"The tax iapo•ed by the provision, 
of tbia Chapter abal.1 ~•.levied upon 
all iaolated tranuctio•• involviq 
the aal• of aotor veld.cl•• exceptina. 
tbo•• ■olcl for reaale • •ad excepting 
an iaolate4 traua.ction involving tlle 
••l• of aotor vehicle• to a corpora
ticna vben tM ••ller ia the O'lfll•r of 
• ~jori t:y of tbe c::-11 a tock. of· 
aQcll corporad.en.'' Title 36 M.lt.S.A. 
1.1764. 

Un4er nol"IU1 circuaatance1 if bayer A purcba••• aa autD110bi1e 
tna aell•r • aad •••• ·it in thi• atan, A i• liable !or a 
ua• tax, Tllla .r.eeult i• true even :l.f I i• not a ttaell•r'' or 
"retail.er" (Title. 36 M.a.s.A. 11752) aftd the trauactioa 1a 
"iaolated" (Title J6 K.R11S.A. 1176't). We note tbe incluaion 
of the warda "purchaaed at ~•trlil aele" in both the 4efinitt.on 
•f "" alld tM iapoaitioD. of die UN tax • . However, the Le1i•l•
tuN w evidenced a clear int.rat to. tax all ••l•• of motor 
1-ell.icl•• whet'ber at "ntail94 or "iao1ated" ao 'tbat thi• 
l anguage i• not controlli111. · 

UASo•s 
lotb tl\e l•g•l incidence •nd ltconoa:lc wr4ea illpo,ed "bJ tht 
ue tax an on the purchanr. The pu-cbuer can relieve hia•·•lf ef -tbia b~en by p,a,-nt. of. the tax or by blr.illg . • receipt 
froa tbe .teller ••idencin& _pa,-at of tile tax to tba uller. 

Tba epeoific «11Hatioa ef ta:ubility 11,011 porcbaee at a baak
zuptcJ liquidation lll\18t next be con■idend. 

Congreaa baa provided apecifiQ legialatlon conr:l.11g thi• area. 
It ia •• follow•: . · 

"Any N~l'f'er,. liquidator, referee, 
truatee, or otbar officer• or agent• 
appointed by an, United State■ Coilrt 
wtio.l• authorind bJ aaid court to. 
cond110t any buainaaa, or whe cl••• 
conduct •111 bu.aim••, •ball • • • be 
aubject to all •tate .and l•cal taxea 
applicable ·to I\IC:h buailie•• the aaae 
•• if av.ell b\laineaa were conducted bv 
an i'lldividul or corporation • • • .. " 
28 u.s. c. 1960. 

lt ia therefore clear that where an oftf.ce-,·of the federal court, 
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u •••~ribed in -the above aec1:ioa, couw:ta a bu•iu••• tlMI 
appropriah _ atate and local tllleea an applicable, vhen t• 
w■1DI •• wul.d un ll••n allbjeot te auch tax.ea if conduc~ed 
l,y an :lDClivicbsal .or cn,,orad.011. See Oollier. on Baakruptcy, 
puap-apb 62.1,. at P•I•• 1526, 1527a Boteler v. 1"1•1•, Cal. 
lt3t, SOI U.S. 57. 

Hawver, ■inc• ■action 960 doe, ut app.1.1 mil.••• tu officer 
of tbe fe:leral co11rt ia "conducting'' tu buiti...,e•• it _.t be 
dennd.ud whether a liquiclatien u.1• ia within. th• eonduet 
of bll•i•••• · 

_ ~'Ro general -n&l• caa·JM axtr•cted 
fl"Oli. tu lev oue• dealJ.q with tba 
applicabf.1117 ol ••1•• t•~• to -
liquidation ••le•, •inc• ·• . SN•t deal . 
de,-lld• \lpon tba .. rc1t111 arad. coutnact
ion •f ·the ,artinlar_ •Unh 1nv~lved .. 
Aa u.a t,e·e -.tad, .•action 1.24a (I.IDW 
Med.en 160) off•N« M ••l11ttio11 h the-
problaa, ailuse f.t •• bl ld, 11 i. • tbat 

i 
\ 
1 

\ 
.) 

offi••~• of t ... r•t coui't•·••11iq 
fl'OINl"t1 ta liqm.clat:lcni of a 'bankrupt; . 

........, 

or iuelveat · ••-•• '"" ao-t 1•001t.duetf.ng 
a lnlai••••• au wre theref•re not: aul>• · 
jee, to the ,rovi■:1.ou of · .. ctioll l .. 
(new aection 960). •• 27 .Atlt Jct. p. 1222.· 

I 
I 

\ 

_, 

I 

) 

Tben baa • ·• a apUt of ••t·bority •• t• tlw propez:- tax treat:
•nt of 1iqui4ation ••l•• coM'Oeted by tna•t••• :la Naknaptcy. 

Tbe eue of califonda 8tate l•r4 of Jtqulizat:1.01, v. o.ain. 
191 P. 24 726. eert. den. (lt52) ,_2 u.s. '°'• llo14a t1-t 
allowing tau• on ·a-liqw.datio• aale would 'bui"kn tu a1idaerity 
ef tb• l'daral Go'lel"IIMtat acting und~r the 1-.kraptcy Act. 

'fbll contra.17 Yiew 1• · expn••.. in Ia re Leavy, 15 P ~ •d 25 . 
· (24 Cir. it,6) -wldca n••••d tbat taxe• levied _qainat tba 
•1•r at• llCIUictatiell ••1• are irNl•••nt to the ceu-t pnceaa. 

In • ncen:ti" oan, Califomia Stat. Boan et. Bqualiaattoa v. 
Goslin, 24S •• 24 44 (9tb·Oir.) cert. 4ea. 353 o.s. 961 (1957) 
tb.-. tn•t•• had · colMlucted the bankrupt'• · buaine•• !or ••••• · 
7eara and bad. paid eta~•· aale• and \'i.ee tax•• 4uril'll tut period. 

Tba State att••pted to nquir• ·the ~•tee to collect tlle UN 
tax froa • pull:'cluaaer at • llquiclad.ou aale. Tbe CaU!omia 
atotute levied ~he tax on tu pv.rcha1er and .. Nly de■lguted 
the ••ller •• collection_ age'Dt. (Ma:lna ba• a eiailar •tattate). 
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'l'be Court found the- incident of the taxe• irrelevant and e.
.1e:lna4 the State fr• collecting tba t:••• froa tbe tnaat••• 
ln part en the burden theory. 

The Covt aaidi 

''E•••ntiallJ, •• applied to a 
liquidation ••1• in baaknsptcy, 
tM tax coutitu••• a lnlrd•n on 
ti. proc.•• of. liquidatien. 
Wba tbar the phneina of the law 
iapoHa • lia1-11it)' dinetly upon 
tbl t:ft•t•• to p&J. a ui.. • tax or 
udinotly iapo••• • llimll•• upo11 
tM tftUltH bf namiq a. illpo•ition 
• v.ae tax; wldcll tbe pv.reu•r at · 
the liqm.datiea .. 1 .... t · paJ, ·tu· . 
net effect 1a · Uentd.cal." Qalifonaia 
lttate Board .of Eq1181.t..d.on •• Gouin, 
(1957) •apra. 

T'b.e Oovt fa-tur ••14 :I.ta_ re1an to ,i.· impo■itio11 of ti. taxa 

''In· pnotice, if CM ••1•• ••• •n 
levied \lfO'G tu b'Ph•t be WO\'ltcl ' 
uc••••ri.l.y 11.ave pd••• t1'e a,c on 
to t• parcuaar. 'f1Ma ~- n•vlt ia 
•ttaiud ~J' tad.q the pueba•r ad 
nqtd.rlng the -~net•• to o•llect u 

. cellecti'!.t& !ffi•t fro■ tbe '!f= 
ciiaaer. 1 o • itate load o . 
lciiiailsatloll •• Geaia, aupn. · 
(Bapuaf.a .... t.t.d}; · 

Tha Court wnt en to tiad une ef tu•• d••icea pn .. r. ••yiqs 

''W'b&te'ftr tba protean f ora1 ef a 
•tahb llaJ' b• 1 0~ wbah••r alibtle 
iqeauitJ of lep.alat1•• tu actriaara .. , anau••• IIOtf or ia ta. !uwn,-. 
tax i• ~ ill !act . k secl on the ••l•; i6i 
■ale i• for the ••••utial 6 .. of 
l£rt::l'K! 2 lfi#4j£fJ!JOC••; ... ene · •n~ paraoa 
••tlaii-tti In tb.i te; field caa 
bli' liaitad only by ·Ooll.lft••· ht, . 
aince. Ooqre•• baa already de•igaatad ••l•• ill tba co11rn of operation of a bu•i••• •• the ••le area wbare tile 
aute 1• pel'llita,t' to iaapoae . a tax of 
·- ~. eaHatial ••l•• in lf.quida-

,. I 
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tion are inevitabl,- fn• from au-ab 
impo•ition." C&liforn:la State Board 
·of 'lqualiution v. -Goggin, •upra. 
(Bapllaai•. npplied). 

Thia deaL•ioll which nflect• tu moat recent view baa 'been 
critf.ciaad. lee 67 Yale LO Jea.rnal 3S.S. 

T.be Yale Law Journal article ••t• fortJ:i ••v•ral ar,;waeiita, 
citing e•••• agaiut the· validit7 of the Goggin c•••• . The:, 
an vertb conaidaring .bere. . 

It ·1• •tated alllObg otlt.er thin&• that; 

l. A liquidation. ■ale i• ritld:n ta.. 
7ederal •iver (28 u.s. a.A. lj60) 
(i.e., that liqaidatloa i• v.itldn 
the condaet of buai~••>. 

2 .. Tb.at eince a liqld.dation by a 
private per•• W\11.d 'be taxed--tha 
aale bF a °INlllknlptcy trl&atee aboulcl 
traatee be taxed. · 

J. Tbat t111·recleral waiver ••ul.d N 
liberalt, couts,aed. · 

i'lleH propo.titiona are •r&pported ·partlr by tlle Leavy c•••• 
aupra. hrt'blr ca••• cited •upporting the p~ncip1• that: 
11quidat:len ia witllin the ~aope of coadu.c·t of wair&e•• are 
Mi••-ouri ·v. Gl.eick, 135 F. 2~ 134 (19 .. 3) I In N Lo•l.r· ,a~, 
IQpp. lt02 (1950) and 111 re Mid American Co. 31 p,,· Supp. 601, 
606 (1939). · · 

1t ia intenet1ng to note that~ Gleick and Mid Allllrica ••••• 
YltJ:'11 decided lltld4r ••etion 12,.a wbieb preceded ••cUol\ 960. 
ni• Nod.on (1Jlla) upna•l7 1aclu4ed liqaid•d.111 tnet•••· 
Thia lop.age waa •tri.clcaa in 191+8 when the. •tat\lte vaa cl\anged 
.ta ~flee~ :the preNnt Lanpage. 

It doe• not appear, •v•n though there be • etat.-nt tbat 
Conare•• did Mt intend to'cha1:1g• the law, that tbe•• ca•e• an 
loragar pernaaive. See In re Jlewport Corp .. 1~ ,. Supp •. (cal. 
1156). . · · 

TM Loehr caae aroae after ·the above two caae• and i• a l"eda:ral 
Dietrict Ool&rt eaae ariaing iu Wi•couin .. · Thi• caH relied ol\ 
tba ~bove twe c••••· al\d fllrtlur reiaaoaed that the phr••• 

;} 
. I 

Ii 
fl 
;( 
I 

j 
_.,., 

I 
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11coacluet an, baaiM••" •hollld not recei•• · a Gal'T01f alld re• 
atrict:ecl iatel'pntatiou kt 1bould be ctmatnwd to illcl\tde 
aay aetivit)" or ·optration in oonuctio'A wita tba bandlins 
and aau1-•t . •f tbilt bankmpt eata'8. TIMI court eaid tut 
1lad tlla b~t• tbe•••Lvea · llq-.f.dat..S tbe buin••• tlaey 
would 1M liable for tbl tax. 

Tlda caae went no farther th.an the Pederal Df.at:rict: 0.V't 
'IMH'" dM• it appear to be f ollowcl eleewhen. · 

TbaNfore, tba only Oiroait Court ea .. ia oppoaitioa to hgia u tlua JAavey ca•• decided alllo•t thirty 1•ar• qo. roe, ~un 
i• no tD&ti.ca-tiou t.bat •Ida d.H baa 'been f•l.l••• bJ otMr 
ciroait•, wi..na• tba h1gin nii. la the aon aod•·n and accept
eel rate. a.. a.lao la re Payna Corp. u .a. D11trict Coa-t • .D. 
·Old.o lt.SJ. Wluu,eveJt arp••nt .. ,. be aau ttaat the ·ceti.ctt.a ot 
•• tax fn11 • ,-z-c:b.ANr of · a tn.t•• in baaknlptcJ. •••• Mt 
INnt• tM P••r•l proc••• . w aut f•c~ tbl rill• 1a O•af.D tut 
it ..... 

"A m111Nr of couideratiou .upport 
tu. diatin.oti.oa IIHttween liquidation • 
.. 1;. an4 at.a ·1a the conduct •f a i..:1..... OJ&e o! da!IH ceneideratleu u t1'e faet tlaat P11aptio11 fro111 aalea 
ta.a• ·r.r. t.•1-•••• IMlba carried on. 
by e01&n-appeiated .Uioere would coa-
ter•• tMII aa ·-.iair ••vantage •Yer 
competing -bu•iae••••, wldch i• not · 
lia1,- to .be b'M ia:re.,.ct to liquda
~i•n ••l••• Allotlt.er couideration 1.e 
1:hat_ • partlcalar atattat• UJ l>e · 
coutn;!l or •••n •Jlll>'l'••• .. • •• a tax 
•a.- tu ~l•p of cet1dacting or •IIP&• 
1q ta • lnlainaaa, and •• auah .. ,. aot 
proparl.F 1le applicable t• llQ1114at1•• 
••l•••·" 27 A.L.&. 2d 1220, 1221. 

TbaN I.• alao merit in tu atateM'llt tbat • contrar, ••ciaion 
11D111.d -rinc tu atate law :l.n conflict with the BahkNptcr Act, 
whicll I.a to be ••oidecl wbenaver po■•iltl•. Calif onda Stat• 
Board of Squlia:ation v. Goggin 191 F. 2d 726. 

Tba Mi•10uri rui• i• the NM •• tha Go11in. &'"Ille. Cia re Duke 
o.a. Me. 1t2~. 15 •· 2d 92). 

California tbeD baa bald that tlla truatee in baulcraptcy 1• .!!! 
nbJeot to tu Nl•• tax. State Board of Kquliution v • .Bo~ler, 
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131 F. 2d .Sil 1~2 {not• tale- waa ~nder 124a) J In ra Califor
nia Pea Producta, · ,1 r. Supp. 658 (-1940) i California -Stat• 
B•U'd of &qualization v. Go1gin, 1831'. 2d 489, art. den. 340 
u.s. 891 (1951). 

Tba naecmin1 of the••· ca••• vaa two-fold; the aale waa a . 
1iq-oidatiou ••le .and not within the conduct of the buaine■a--. 
and t:ba at•t- lava wn iac·onai•t•nt: with t1- BankNptcy Act. 

lfote tuN ••r11ar deciaiona ve·n under ·121f.a •t th• aam tiM 
Bew York vu taking a con~rr •iew.- · 
Ill tlMI t:••• of California ·state Board of Equalisation v. Goain 
191 I'. · 2cl cert. den. -,,.2 u .s. ,ot the Court again held a tax on 
the aale of ~ngible per .. na1 propert,y under an order of · 
l:lq11idation of_ the Bankruptcy Cov.rt vaa a l•vy upon tbe proce•• 
o~ a court of the United State• and a burdeQ·upoo ita officer• 
in an ••••nti&l judicial function.••· tb&t the t.-aat•• wa• not 
1ybla to .collect the tax. California had, after t fui earlier 
Lilaion ia&d t& word "trut••• in tb.e ·4ef1nitio,i of "pe"oa" 
and argued t:1-,at t~ at&tute wae ·tJ:ma applicable to liquidation 
aal••• 
In· a latez-·aaae:. California State Board of ·Equaliaation v. 
Go1pa, 245 V. 2d 44, cart. den. JSJ U.S. 961, the taxiq 
autboritie• tU"C•d that if ti. tax ••• 011 or to -be pai~ by tl:lia 
pm-chanr than waa no burden. Aa baa been pr••ioual7 di•
cv.a•ed the Court bluntly rejected thi• argmae11.t. · 

The lliuth C1rc:utt·aovt baa tbien three reaaona for rejecting 
t'b.il impoaition of taxea on··liquidatioa ••l••= 

1. It• int~roretation of 28 U.S .. · 
O.A. i9oo·r• conducting buain•••• 

2. Tbe conflict of federal am •tate 
atat:1't••• 

.3. Tbe theory of JNrden on. feder•l 
officer•. 

Thi• circuit haa_Qontinuou•ly held tbat · thera ·1• a definite 
cleavag• between tlut conduct of buaine•• a-nd liquidation of 
IM&a:b.,.aa.. .See tba ca•es abo¥e cited and re W'eat Coaat Cabinet · 
Worka, Inc. 92 P. Supp. 636 (1950 Cal.). 

The Court in Goggin (191 P. 2d) aupra alao pointed out tbe 



March 25, 1965 

cU.atinetiott•betveea the Califonia ••1•• tax aa a tax iapoaM 
!or tba privil•C• o( eoradu.cting a r--t•il baaiM••• alld tba Hew 
lork City •al•• tax·conatrued In ra Leavey, 85 r. 2d 25 •• a 
tax illpoaed prlaaartly on tb• cona1111er with tbe vendor eeting •• 
cellactiou agent for the city. Thi• 41atinctiou va.a •apba•ise4 
bJ th• eourt in relation t·o i ta di•cuaa:Lon ot tbe 'bu.1-dea iJa ... 
peaed 1>j t!Mt tax on tbs trust••• . 

Maine· cue law indicate• ta• aal1a· tax 11 on tll• r•tailer-~ 
•illilar to C&l.if'ond.a-•LibbJ v. Jobnaon, 148 ~. ltlO. · 

AJ.tl'uni.&1\ p aquaent aight be ude that the "•• tu i• not ea 
the ••Iler 1n Mai• anct the .Leav•1. 1111• •hov.ld tmu be .foll ... 4 
tllt ori&laal ••1• •uld_ etitl·not l,e within tha Federal •iver 
•• wlthla d\e conduct of b1aaina••• (See Libbey· v. Jolll\1on, · 
npra at page 414). We IDWlt aote alao that Leavey •• decided. 
onder 1124 (a)~ . 

A1tbo'III~ it la difficult. to••• bow 'the collectioa of tax from 
t'lt.e ••llde• VOD14 · burden the Federal Government it a.at 1M 
neopind that· the •ia;ht of' •~bority. i• that no l,.iqu:Lu·d.o• 
aal• be taxed. . , · 

It 1• 1atenating to nete that tbe Maine Banlm&pt;cy Ceart ._. 
loll•wad the Gogjift rule re conduct of. bua:l.ne••. · lee Deciaio11 
of bfe·re• in Bankruptcy re O-•• Shipbu.ilding • Ro. llt-63-415-1.. 

Ve ..._t, th1trefora, follow the O•g1in nle and conclude. tbat a 
pm-cbaNr •fa motor veld.cl• fl'Olll a tmtee at a liquidation 
ul• ~t to court order ia not liable to ,a,• uae tax 
•itber directly to tlw troat•• or to tha State under ta aal•• 
atld ue t.ax law or •• a prerequialte to n1utration. Tba ••l• 
1• protected, 

" • • •. tba tax i• .in fact baaed 
on the sale; the •al• ia f•r- tbe 
••••ntial proc•~• ·oi liquidationJ 
tba liqlli.dation proce•• waa 
burdened then bJ. Goggin 245 '6.. 2d. 

Xt ia •"GCl••t•d tbat per'hapa the vende• ba r•quired to 4oeumant 
hie pm-cha•• before.being allowed to regiater the motor vehicle 
parhap• b7 evide1!Lcing a-ppropria ta orcla ra · from the Bankruptcy 
Court ••tabl!lAhing tbe ••1• •••liquidation aale. 

J'Rlhepd 
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To·- I. ~I·•~--....., a.a..J. ~ ...... ,.,.. 
Fn ... ft,Jt..fdaNa; ............ . ~ ..... ., ..... 

._.. la -- ditte,. .. of.,,... ia.-. .,_.. tu ll.vi._ ••le_. .. , ... ,_. .. flt••• 'ftld.4', a,• l.f4~ "'1A ~ ~, IIIMM '- ......,_.. 
• ta'dfill·••.,._ • • •-••• •t _. vulti.. · 

x.. .. .,... ..... ..,. •• ~.,.>--~n;i.,a--~-.... •--•~• --~•*..,..,_a~-~,_.••• .r.-~ .. -•-ild.a .. ,i ... ,..._. ,,...,_ ..... ...... -. ..... 
~ ..... ..w ..-t4, .......... ,..... •• ol 11,qdct.1~ al .. 
tberet• ~•4- ~- ~-. 
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