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~ION: 

(1). 

(2). 

.ANSW!R: 

(1). 

' (2). 

OPINION: 

(1). 

In your memorandum dated February 4, 1965, you request an opinion 
as to whether or not that part of Administrative Letter #UC-395 
which ststes, "A cla1rnant cannot satisfy the earnings r e quirement 
by self--employment," is consistent with. the provisions of the . 
Maine l!m.pJ.oyment Becurit;y Ia~-

You a.lso ask, if 'Ill¥ answer to the "above is in the negative, wuld 
a person having four: full weeks of self-employment avoid disquall
fication· unc:1er Section ll.93, subsection lat B&id 1av (form.er~ 
Section 15,I). · 

• 
No, as to Section 1193, subsections 11 2, and 3. 

Yes, ·as to Section l:!.93, subsections 6 and 7. 

Bo. 

The Maine lmpl.oyment. Security Iaw does not use the term self-employ
ment. Neither ·a.oes it define "earnings." Section 1193 (subsections 
l ,;- 2, and 3) sets up requalification requirements when a claimant has 
been disgµali fied for certain acts. Fach of these subsections pro-
vides that disqualification "shall continue until cla.1:mant has earned • •• 11 

certain amounts (underlining . suppl.ied). 

The word "earned" as used in those sections of the law makes no 
distinction as to the source of the earnings, whether tran. subject 
employment., non-subject employment., or self-empl~ent. . . 

Remuneration for personal services result1ns ·tran ,my- of. these sources 
is earned. 

It is '1113 . opinion that a cla.imant who has been disqualified under ~ ot 
these secti~s can stt,tisfy the eanw:ias regµ1rement for requalifica.tion 
with self-employment earnings~ 
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However, ·the burden of proof will be on such claimant to provide satis
factory evide~ce of income, expenses, etc., 1n arriving at his net in
-come as "earnings 11

· to meet that requirement. 

Section ll93, subsection 6 and 7 have not been included 1n the discussion 
up to_this point because of the fact they provide that disqualifications 
thereunder " ••• sball continue until claimant sball have earned· not less 
than $400 thereafter 1n subsequent employment. 11 and 11 

••• shall continue 
for all weeks subsequent.until such individual..1:J.as thereafter earned not 
·less.than $4oo in employment." respectively. (Emphasis supplied). 

. . 
Basically, the definition of employment (Section 1043, subsection 11) is 
service performed for wages under a contract of hire. There are excep
tions, even though tbe service is so peri'ormeo., e.g., agricultural labor 
and domestic 1abor in a private home -- among otbers. 

In 'IDBJlY' instances empl~nt refers to what we call covered employment 
which means the same as insured work. 11

· 

·=-

"Insured work" is defined as " ••• empJ.oyment by employers" (see Section 
1043, subsection 15). 

That the term employment does not al.ways mean.insured work (covered 
employment) when used in the law is pointed up by Section 1043, subsection 
9, paragraph A which provides that employer means an employing unit which 
" ••• for some portion of a day • • • in each of 20 diffe;-ent weeks • • • had 
in employment 4 or more individuals ••• ''. (Emphasis supplied}. 

The underlined word 1n tbe"above quote car.mot be construed to mean 
"insured work" (or covered· emplo;yment). Such a construction would mean 
that there would be no subject emp1oyers • 

. 
In 'ftlY' opinion, the term empl.oyment when used 1n Section 1193, subsections 
6 and 7 means service performed of a natµre wh1ch_would make it employment 
under the basic definition but for the fact that such service 1s specifically 
removed tran that definition. · 

Section lo43, s1:1bsection ll", paragraph E reads as follows: 

"E. Services performed by an inQ.ividual for remuneration sball 
be deemed to be emplOl'Dlent subject to tl;l.is chapter unless and 
until it is shown to the satisfaction of the commission that: 

. "{l} Such 1nd1 vidual has been and will continue to be 
free from control or direction over the performance of 
such services, both under his contract et service a,nd 
in fact; and 

11{2) Such service is either outside the usual course 
ot the business ·for which such service is performed, 
or that such service is performed outside of all the 
places of business of the enterprise for which such 
service is performed; and 

11(3) Such individual is customarily engaged in an 
independently establ.ished trade, occupation; profes
sion or business.•~ (D:rr,phaaia supplied). 
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Self-employment, when considered under 11E11 supra., does not constitute 
employment under any circumstances. 

I am of the opinion that use of the term emplo:yment in Section l.J.93, 
subsections 6 and 7 means that a claimant cannot satisfy the earnings 
requirement of said Sections with self-employment earnings. 

(2). The second question has reference to the last sentence of Section 1193, 
subsection 1 which reads: 

" •.• In no event shall disqualification for voluntarily 
leavins regula.r em.p1oyment be avoided by periods o:f' 
other-employment.unless such other empJ.oyment shal.J. 
have continued for 4 ful.l weeks._11 (l!mphasis supplied). 

For the same reasons given in connection with Section ll93, subsection 
6, I am of the opinion that a claimant cannot avoid disqualification 
under the "four week11 clause by four~ weeks, or longer, of sel.f'
employment. 

Should it be asked whether earning~ in non-covered employment, as con
trasted with earnings in self-employment, would satisfy the earnings re
quirements of subsections 1, · 2, 3, 6, and ·7, previously ciiscussed, my 
answer would be in the affirmative. · 

cc ,• Mr. Cote 
Mr. George 
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