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STATE OF MAINE .

Inter-Departmental Memorandum pyee 2 20U4FY 3, 1965
- Ernest H, .}ioh-nun, State Tax Asgeasocr Dept Bureay of Taxation
o , Sk

- tJ?n ’!1',%&.; le, A_glt.;Attdrney General Dept. "ow "
_ Y&ur"auﬁnnmdum of November 17, 1964
Subject i
FACTS _
An electrical ecupeny and 8 telephone company have entered into
ah agreexent, wvhereby either cowmpany on occasion sell to the

other & one~half interest in poles in place. These sales are
govarned by a written agreement; when poles are sold under this
agreement the sale is evidenced by an inveice directed to the
perchasing company. The invoices identify the poles by number
and leogation, '

QuESTION

Whether thess are sales of tangible personsl property and, if so,
whether the sales are texable 22les or cesual sales which are not

taxable,
g

ARSWER .
The sale is & taxable sale of tangible personal property.

LAY

"'h_t‘a{.l :;J.c‘ qaib;.-ah at r;mv maany
any sale of tangible personal property,

in the srdinary coursa of business, for
sonmumption or uvse, sr for any p e
other than for resile, sxoept rasale as

a sasual sale, in the furm of tangible
?enoml prolfcrty, e a:a » The term -
Yretall sale' or sale at retail’ does

not include, . , , #ny . . . isolated
transaction in which any tangible personsl
propurty is »old, Sransferred, offered for
aale or delivered by the owner thereof, such
sale, transfer, offer for sals, or al.inry
not being made in the ordinary course of
repeated and successive transactions of a
like character by such owhner, such trans-
actions being elsewhere sometimes referred
to a2 tasual sales' . . , .™ Sales and
Use Tax Law, section 2.
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"igale! means any transfer, exchange

oy barter, in any manner or by any weans
whatsoever, for a consideration in the
regular course of buginess . , . ."
Sales and Use Tax Law, section 2.

REASORD

Assuming before proceeding to consider the questions that there
is & ssle of the poles and that the sale is not casual, the ques-
tion e:i-itu as to vhether tha sale of the poles is of personalty
or v ty.

In ordexr to determine the answer to this. question we wust determine
the circumetances of the affixation of the poles.

It is important to agcertain vhat right or interest the power
eosmpanies, the owners of the poles, have in the realty to which
they are annexed, in order to deterrine whether the intention
existed theredby to make them a part of the freehold.

na different intention may well be
inferred from annexations made by a
tenant or mere licenses, than whan the
sarm agts are done by the owner of the
freehold.” Readfield Telephone and

Telegraph Company v. Oyr, 95 Me. 290,

As regards poles, lines and the appurtenances thereto constructed .
along or upon roade and highwaeys the cese of Readfield Telephone
and Telepraph Company v, Cyr, 95 Me. 287, provides:

"e « . no intenticon can be inferred to

make the posts, wires, end insulators Iin
this csse a permansnt sccession to the
freehold. Tha owner of the chattels wae
not the owner of the soil. He had no

right to the continuad enjoyuent of ite

use, winply a revocable license, & temporary
privilege which might be dtuminud at any
time by the municipal officers.”

The court further seald that frowm the facts no legal inference can
be drawn of an intentien on the part of the (cowmpany) te annex
permanently its poste and insulators which they supported to the
freehold and to male them & part and parcel thereof, that they
continued, as between debtor and creditor, o retsin their original
character as chattels. Readfield Telephone and Telegraph Company v,

Cyr, supra.
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It i interesting to uote that the court in the Readfield case
based {ts decision on the followlng factars:

1. That the compeny had no interest in
the freehold; . ]

2. that sunicipal officers had to issue
a permit specifying the location of
the pests and other detalils of thelr
installation,

3. that vunicipal officers further had
tha power to order an alteration in
location or ereatien of the poats,
that the company paid nothing for the
pri;ilgz& of occupying arnd using the
anil, '

4., that the company had no Iintersst in
the seoil which supported its posts and
lines except the right to vccupy by
permisaion of the municipal officers
which the court described as a "uere
1icense revocable at their will,®

5. that the company acgpired ne legal
right te the centinued use and en-
Joywent of the privilege by presorip-
tion saying "it is & temporary
privilege only which is conferred; no
right is scquired as against the owner
of the fee by its enjoyment, nor is any
legal right acquired te the continued
‘enjoyment of the privilege or any pre~
" gumption of a . grant mede thereby."

The cases of Heyford v, Ventworth, 97 Me. 347 and Young v. Hatch,
99 Me. 465 both reiterated and approved of the guide lines laid
down in Readfield Telephone and Telegraph cese supra. These cases
along with the Readfield case developed the rule that apecial
prominence would be given te the intention of the person making
the annexation and that comsideration would be given te the
perzanency of the vight. As the court said in the case of Hay-
ford v. Ventwarth, suprs:

"As to the intention, of course it le
noet the unrevealed sécrst intention that
controlug it is the intention indicated
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by the proven faets and circumstancea,
ingluding the relstion, the conduct and
langusge of the parties; the Iintention
that should be ifiaferred from all these."

Clesrly then, the Maine rule is that poles and their appurtenances
which are erected upon or along roade and highways, the beneficial
use in which is appropriated for public purposes with the property
and soil remaining in the owner of the adjoining lend, are personal

property.

The question next arises aé to what ie the nature of the poles
when they are erected upon private land, '

The rule for deterrinetion i{s stated In the case of Hayford v.
Yentworth, supra, as followe: '

"Courts now very gensrally discard the

old test of the phyaical character of the
annexation 4nd hold that a chattel is not
merged into realty, unlesa, (1) it is
physically snnexed, at lesst by Jjuxta |
poaition, te the realty or some eppurtenance
thareof, (2) it i{s adapted to aund usable
with that pert of the realty to which it is
annexed and (3) it was =5 annexed with the
intention on the part of the persen making
the annexation, to make it a permansnt
accezsion to the reslty.”

This consi{deration of the nature of poles placed on private lands
must be divided inte two parts-~one covering thoae poles which are
placed on land by reason of a license and amother those which are
placed on land by resson of a grant of so easement,

In considering whether palﬁs installed on land by virtue of a
license are nersonalty we must keep in mind language herein before
referved to from the Resdfield Telephone and Telegraph case supra:

"It is eapecially important to ascertain
what right or interest . . . the owner of
these chattels held in the realty to which
it sanexediin order to determine whether
the intention existed theredby to make them
-parmanently & part of the freehold. A
different intention may well be inferred
from annexations 'ade -y 4 tenant or mere
licensee than when the same acty are done
by the owner of the freehold." (Lmphaelis
supplied’,
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A license is defined as follews:

vA liecense is . . . ordinarily &
commission merely te do somwething

on or to the detriment of the land

or the giver of the license or
licensor. Insofar as sn easanant
involves, 28 it ordinarily does, the
privilege of doing or not doing a
gertain cleass of act on o in connec~
tion with another's land, there is a
superficlsl resexrdblance between sn
easenent and & privilege created by a
licenve, The distinctien between such
an eascment and a license privilege
lies privarily in the fact that the
1icensee hat & privilege snd pothing
rore, while tha holder of an easement
has not only a privilege bwt also
rights against the cowmunity in general,
including the ownera of the land, that
thay refrain from interference with the
exerciee or enjoymsnt of the privilege
v o o o Tiffany, Real Propurty 3d Ed.
section 829,

There to ariss situations wherein a ligense is not reavocadle guch
a8 wvhere the grantor mey be sstopped te revoke after iwmprovenents
hava been made, Sese Tiffany on Real Property, 3d Bd., section
521 ard thite v, Dlwell, 38 Me. 360, but theses are not applicable
here., Farther, it fo well settled that no intersst in the land

is granted by license, in fact the granting of a2 license by

a private owmner of land ie analagous to the license granted by tha
offigers of the vunicipality to a utility te erect its poles on
Wblic lande, -

For the same reasonz as expressed above as spplicable to poles
constructed upon or along publie highweys I would conclude that
poles installed on private land by virtue of & were license are
personalty. Ve can not reach & conclusion that a persen who has
& mere license to use has gny intention to affix chattela to the
freeheld when he has no interest in the freeheold itmelf,

Yore specifically the conclusion is reached aince the owner of

the poles dees not own the freehold, its right exists upen a

%isaast end the annexation wae not nsde by the owner of the
reahold.
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khere & company actually sells & pole to a private individual
and ipstalls it on that Iindividual's land there is no question
but that that pole iw realtyt it 15 bedng installed into land
owned Ly its ultimate ocwner who cannot ba said to have an in- .
tent other then it hecome a permanent accession to his reslty.

Az to poles placed on lands under an easswent the speeifieg
2uaation iz vhether an easemant is an interest in land; and ir

t 1a whether it iz sufficient. to give rise to the intention to
affix as realty.

it is well settled that an easement is en interest in land.

"While it is always distinct from the
peccupation and enjoyment of land it~
self, it does not confer title £o the
lavd ... . . If casemant is property.
it partaies of the nature of land. 1t
is an incorporeal right--an ineorporeal
hereditament and although enly an in-
corporexl) right and eppurtensnt to
another the domimant tenemeny, it ie yet.
properly denominsted an interest in land
which constituteas the servisat tenement.”
28 C.J.5. Easements, section 1 (¥),

While the grantee of an easement may not acquire “ewnership of
land® it does have an interest in the raaity. Although striotly
speaking it {s not the owner of the realty it hes a right which

is not revoeable or temporary such am & license: it is & right of
& permanent vature. HNoting that the eowpany does have ar interest
in land, that it does annex its chattels, that the interest is of
2 perwanent natore the cenclusisn wmust be reached that the poles
were annesxed with the intention on the part of the person making
the annexation to mske a permsnent accession to the realty.

Therefore, poles placed on land by virtue of an ecaserent ahould
ke conasldared realty except as hereinafter qualified.

For the same reasons if the company owne the land upen which the
poles are placed they are to be considered as realty except as
bhereinafter qualified,

However, where poles which are an land by virtue of an easement
are gold or a part interest in them ia mold with no mention of
the conveyanse of an interest in realty asnd with none of the
formalities thereof we must conclude that the vendor at that
point had changed ite original intent of affixation to realty
to indicate a present Iintention to treat the transaction as a
sale of personalty, and that the vendee's intent for the reasons
previously stated herein is tu the seme effect since he has. no
interest in the realty.

Actually, under the facts given no wther conclusion can be reached
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aince &1l actions of the parties are consistent with the sale
of personalty.

Since we have determined that in certsin lnstances poles wmay
be parsonsl Eroper we rnust deternine whether under the given
facte there ie & sale of en interest in the personal property
sufficient to subject the transsction to liability under the
sales and use tax law and further whether sales are casual in

nature,

The tranasctions are poverned by a written asreenent. when polss
are sold under this apreenent the transsction is evidenced by an
invoeice directed te the purchasing cormpary. The invelces identify
the poles by nuneber and lecation.

The agreersnt further sets out purchasa and sale values of new
polea and appurtenances as provided for in & flat rate billing
achedule. The agreement provides in detall for ether matters
vhich we are not concerned with., The sagreexent read as & wvhole
indicates that conpanies deaire to jointly own certain pele
line systems and previde for their waintenance with s reguirement
of the agreerent being the sale of poles between the companiss
under & flat rets sgreemaent which provides the amount of the
rurchase price, There seens to be no question but that the
transactions are sales under the ssles and use tax law within the
broad lsnguage of the definition of “ssle" and "retail sale.,”

%e uust now determine vhethsr the transaction ie casusl in neture.
The Haise selez and uvse tax law, section 2 provides:

"The term ‘retail ssle' or 'zale at

retail’ does not include . . . @any . . .
fsolated transaction in which any

tengible personel property is wmold,
transferred, offered for sale or delivered
by the owvner, thereof, such sale, transfer,
offer for sale, or delivery not being made
in the ordinary course of rerneated apd '
succegnive transactions of a like charaster
by such owner, such transactions belng else~
where aometines referred to as ‘casval salea.'™

The statute snrecifies no quantum of salesg during the specifie
tize., It merely indicates that casual transsctions are ones
not mede in the ordinary course of rereated and succeasive
transactions of & like character.
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The facts presented lndicate that these sales are of a recurring
and continuous nature and although the cowpanies in question are
primarily e ed in the aselling of electricity to customers
these transactions are an integral part of their business. Not
ouly are pole sales xade to companies with which the utilicy

has a joint agreerent governing sales bLut sales are also vade to
privete individuale and other conpanies.

la fact, the total pole sales between two of the corpanics
deacribed in your memo of Novewber 17, 1964, including purchases
and sales, amvunt to over $116,000 during & two-year period.

I would conclude without further discussion that these sales are
of such a frequent nature as not to be casual.

In summery, I find that the transactions in quostion are sales of
tangidble personal proparty and are not of a casual nature,

JRDsepd



