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STA TE OF MAINE - ~!J~ 
Inter-Departmental Memorandum Oat January -', 1965 

l.rnat H • .Joh·naon, State T ..... •••••r l11ru\>· .of ra.xation To . Dept. ____ ________ _ 

From Jon~-- D . le, Ae■t •. Attorlle)' General Dept •. ___ " _ " ___ '_' _____ _ 

Y~ur memorandum of alovellbar 17., 1964 Subjttt _ _ ___,_;__ __________________________ _ 

FN.;TS 

h electrical ••pany and • telephofte COlllJMlftF ha~ efttared into 
an agreement, 'lfhereb7 either eOtRpany may on occaa:lon •&ll to the 
other• ene-half t11tere■t tn ·pole• in place. The•• ••le• are 
governed by • written agreeman~1 ·wun pole• are ■old Wider t:bi1 
agree11e11t the ••le :la evidenced by an itav•iee directed to the 
p11re·h .. iag cempa~. 'lh• invoic•• idantif1 the pole• by rauaber 
a9d loeatiora.. · 

9P¥T19! 
Wltetbar ---• fir"• •al•• Gf taagibl.e peraoM1 pr•perty •~• 1f ao, -.tMr tu ••l•• a.re taxabl• ••l•• • caaul aal •• which are n.ot 
taxable. 

C 
ANSWER. 

:Ttaa •ale .ta • tuabl• Nl.• ef t.anaible per•ooal J)i'operty. 

i 



Erneat: H. JohMOft 

"~Sale• .... u any tr•nafer, axchange •r- barter.• in a111 manna or b)' any w.au 
wuc•oever, for a couideration in the 
regular courae of lnt.oine•• • • • • tt 
Sale■ •nd Vee Tu ·Law, aection 2. 

A••mi111 before proc••ding to oonaider tba qua,tiona that •here 
ie • ••l• of the r,ol.ee . and. _that: the· ••1• i• not c .. ual, the q~•
tie11 aria .. u to vbetur tha •al• of the polu 1• of peraonalty 
or rulty. 

In order to rletermin.e tile aQawer to tbi•-queation we _,.t detera1ne 
the ciN1.mat~na•• ·ot ihe affixat1on of the pol••· · 

It is ill.portent to ••certain what right or intere■t the p•er 
-o-,aaie•, the w...-a ·of the pol••• bav• iJl tlua nalty to vhic\\ _ta..,•• awnd, .in. ol'de,r to dete.ft"d.M vbe~r tu intenti~n 
ut,ted. tu.ret,y ~ N.ke them • ~• ot. tbe frMbo14. 

"A d.Ufere11t iftt.tmtion aay Mll be 
iafel'NCI fNll_anMxatiou Nde by• 
taunt or._. liaau .. , tb.aa _.n the 
•-- ao1:• are •• by tu ovner of tha 
freellold." Raadfield Telepbona ...S 
Telapt411>h Coapa'flY v. Qyr• 9S Me. 290. 

All _reprda pol••• 11•• and ~ha appartenaucu thereto conatructecl . 
•1~· ol' upon road• w ·b.ipway• the .cue ef bad.field 'l'elepbune 
end Telegraph COllp&QY ..,.- Cyr. 9.5 Ma. 287, provid .. : · 

"• •• no iatenti•n cau ·be iaferred -to 
aake the ·poat•, wir••• end •iul&lat-er• 1n 
tbia •••• a -penw11U1nt accueioa to tile 
freehold. 'Iba owner of tile clultt•l• ••• 
not · • ....... er tlMt •oil. Ile bad no· 
right to tbe oontinMd enjopent of it• 
uae, •imply• revocalale llcenae1 • ter.porary 
~rivilege lfhiob ■ipt be ct.te'l'lll.ned at •AJ' 
time by the lll\lnicipal officere." 

ftle covt further ••id that froc:, the fAct• no legal inter•nce can 
be dl"awn of an intetien on the rut of the (c0tapany) to ann.&JC 
pel"IDaneatly it• poata and inaulatora which they •upported to the 
freebolf:l alld to mak'e tbe• a part and parcel ther•of, that they 
co11.tin"64t •• between debtor aat creditor, to retain their original 
character •• ehatt•l•. Read.f iel4 Telephone and Telegrai:,b OOf!'l.pany v. 
o,,r, aupra. 



_,_ 
Ernest H. Jehuon 

It ia intereating t• ~ote th.at the court in the Readfield cue 
b•••4 it■ ~•ciaion on the following fact~r•i 

1. '!'bat tM. CO■P•D¥ had no intereat ·ii\ 
the freehold; · · . . 

2. tut muaicipa1.oU1e•r• hacl to iaaue 
a permit apecifying the looation of 
tlle poats and. other detail• of t~eir 
in.a tal.lation, 

,. that £-.unicipal officer• further had 
ti.. pover to .-4er an alteratio~ in 
location or e.reetien .of th• ~-o•t• • 
th.at the ••pa~y raid nothing for the 
privileie of occupying •rad u■ int. the 
1011. . . 

4. that the COl\'lp,tny had no intere1t in. 
the •-01). ·which eupported. ita poeta abl 
~ibe• ~••rt the right to occur, by · 
,-Ni11ion of the 1111nic1,-1 officer• 
"1dc.,h tb.e c.urt da1cribed a• "tier• 
11.ceE:W•·n'f'Mabl• at tlleir will, 0 

s. that tb• cOllp&I\J ac40ired no lepl 
r:lgta.t t• the eontillued ••and••
jo,-.at ot tM privilece by pre•orip• 
tion •Al'irtg "it i• • teaporai"7 
privilege only •icb. ia conferred1 no 
righ~ t, acquired•• aga.f.aat·the owMr 
oft• fee by it• eajo,-at, rwr 11 an, 
lepl rip, acflUired te the contiau.4 

·enjoyment of. the privilege or any rre• 
· •--rt:ton of a_: '.· grant rude thereby." 

'l'tle e.a•• of -Rayford v. \teQtwortl\, 97 i-~. J47 and ·Yo.inf v. Hatch, 
99.Me. 46, botb reiterated and approved of tbe guide l nea laid 
dwn in Reedfi.eld T-1.e.Phene &nd Talagraptt. cue 1upra. 'l'be•• ca••·• 
aleng with tu:aeadfie.1d o••• developed the rule that apecial 
prominenct would be &;1-Yea t• the intention of Ube ~r•on 111&king 
the annexation and that c:auideration would be given to tb.c 
pen.anency ot the right. A.a the court aaid in the case of M•y
£ord·v. lfen~orth, •upra, 

"Atl to tbe i1itcntion, of courae it 1• 
not the unrevealed aecret intention that 
control•; it i• tbe intention indicated 



Ernut H. Johrwon January,, 1965 

by tho proven fact• and circumatancea, 
including the reu.t:ion, the conduct an.cl 
language of the partiea; tbe intentioa 
that ehould. ~ inferred from ~1 theae..tt 

Cle.arly tbeA, the Maine rule iii that pole• and· their appurtenaace• 
which are erected upon or along road• and highway•! the beneficial 
wae in which iA appropriated for public purpoaea w th the t,ropert7 
•tld aoil r•eini~ in th• owner of the adjoining land, are reraonal 
property. 

The queeti.on oast ari•ea ae to what 1• the nature of the pole• 
when they an ereeted upon pri vat• land. · 

The rule for _detenr.ination i•· stated in the cue of lla,-ford_ v .. 
Wetlt:worth, eupi-•• u fellow•• 

"<lourt• now very generally diacar4 the 
old teat of the phyaical ch•racter of the 
anneat:io~ ~nd hold that: a chattel ia not 
ac-ged into realty, unl•••• <i> it ia 
pby•:(.c·•~l,. en~, at_ lust by juxta _ 
~oeitiou, to the Nalty or aOM appc-tenanc~ 
thereof• (2) it 1• adapted to alld uaable 
witb. that part· of the nalt,- to wluch it 11 
aaaued aftd ()) it vu•• annexed with the 
intention oh the part of tbe peraen making 
tbe •nr&e.xati•n, t• ..... . it .• peN1anent 
aooea•ion to tbe re.alt,.•• · 

'fhu eou14uatioa of the nature of pole• placed on private-landa 
11luat btt divided f.ntc:t two J)U"t••-oM eove.rfng thoae pole• vbich an 
placed oa 1-ncl by r•••on of a lieeue •nd another tho•• wllich •• 
plaoed- on land. b7 n•••n of• P"Ut ~ aa eu ... ttt. 

In coutde.ring whether 1)01•• in.etalled on land· by virtue ot ·a 
1.toeue are ner•oulty we JIWJt keep in 1Din4 language herein befere 
referred to fr• the .Readfield Telephet\41 and Telegraph caa•·•upra1 

"It i• ear,ecially important to aaoertain 
what rig~t or intereat ••• tbe owner of 
the■• cbatt•l• held in the realty to 'lll\icb 
! t annex~~n ent«r to deterlrt.ine whether 
the intention exi•te4 thereby to-~• them 

-pa:rsne.untly · • part of the freehold. ~ 
different in~entien ••t well be inferred 
f ram annexati on• r .. ade ~Y • · tenant or mere 
liceuee t'han when t he aame act• are done 
by tb-e owner ol tbe freehold." (Emphaela 
suppli ed) . 



_,_ 

Erneet H. Jobtw0'1 

A 11.cen.ae. ia defined. aa follow•: 

•~A licen•• is • • • ordinarily a 
comai••ion merely to do eoa:ething 
on or to the detrilaent ef. the· land. 
QJ.:. ~ af.ver .ot the lic•nae or 
lioena•r• Iuofar u an euamat 
t cvolvea, u 1.t ordinarily doe.a, the· 
privilege of doing or not 4oiag a 
ae-rteil'l claH ot act ·on w 1n conaec• 
tion witb •otha':' • land, there i1 • 
auperficial raaemblanc• betweeR an 
«a•••ut-and • pi--i~tl•a• created by• 
lioenae, m. d.Uti1'°tiOA -~ll au.ch 
an eaaeHnt and a lioeue·privilege 
lie•·rr"imarily in ti. faci- that the 
:Licea,.. u, • privf.l•s• and notbin,e 
more, whil• . CM holder · of an N•..ant 
hu not •ftly a p~ivilege but alao 
right• against the COUIIIIW)ity tn·pnual. 
:f.ftclucliq tl\e wner• of the laa4t tb.a.1: 
t1'.,. ...train fNIII\ illterfenace · wt th the 
•xeroue·or eaJe,-at of tile privilege 
••• •" ffltal\)', l\ul PN1wir·t, 3d Ed. 
•ectioa 129. 

fluln t:CP aria• eit .. ttou --•tn • lice't1t1• 1• 1aot revocable ••l'l 
•• whe.re the gi-utoci may be ••t:op)Mld to ""'o~• after impttov.,.nt• 
haw. hen made. s .. Tiffau.y on Real Prop•rt, • 3d Ed • ., ••ctton 
.i21 and tlhite v. !:lwel.1, 31 Me. J60, but the•• an notl applicable 
b.ere. Fur~. it ie vell ·•ettled tbat n.c, t.ater••t in th.eland 
i.9 granted by lf.oena•• in fact the grating of a licet\lle by · 
• prtYat:e ower of 1-Nl i• analageue to tb• lio-• panted.,,. tu 
offio_.. of tM mu.•tci,alily to• atilitJ, te •NICI~ it• polu •• 
pu.blic 1.ud•• 

Por tbe •-- re .. ou u _e,rpraa••d abova •• applicable to pale• 
eoutraoted upon or a1_.n, put.,lle hipw..,a I weul.4 conclude .th.at: 
pole• iutalled on J-T:f.vate lal\Cl by virtue of• Nre lioenae ere 
~noulty. We can not naeh a eoa.oluaioci that • peraon. wb.o ta.a 
• •re lieen•• to. uaa ha• any intention to a!f ix chattttla to tile 
treebolcl vt\ea he bu no intu•~t in the freehold itaelf. 

Yore •pecifically the eooclu.1oo i• reached •inc• tb-e owner ef· 
the.pol .. dee.a n.ot Olffl· the freehold, it• right exi•t• upon a 
lieeue and tbe anne.ution va• aot ~• by the owner of the 
freehold. 



trnaat-H. Jobneon 

~Iler•• cOllpany actually 1ell• • pole to a private individual 
and inatalla it on that individual's land th.ere is no qu .. tion 
but tlult that pole i• realtyc it u beillf! inatalled into laad 

·own.4 _by it• ultimate owner ,mo cannot be ••id.to ti.ve an in-. 
tent other than it become• permanent aeees•ion. to h.:la Nalty. 

Aa to polea plac~d on lands 11nder an ea•emea.t the •pecific 
queation ia whet:hQr an e••en•nt is an interest :ln landa a.Ni U 
it 1a •ether it is aufficient-to give rise to the intention to 
affix•• realty. 

tt i• well aet:tled that an ••••eat i• an intereat ia lanel. 

·"While it ia alway• d1•t1nct from the 
oc"upation and enjoyment of lancl 1 t.• 
••lf, it doee not collfer title to the 
1allll .• · • • • If eaaemeat :!a property .. 
it parta1;.ea ot the Nlt:ure of land. tt 
1• an iQcorpffUl right--•~ tncorporeal 
henditament and although only an in• 
corporeal right and •~~urtenant to 
anotbar the doaiaant tenement, it·i• yet . 
pr·operly denominated an. in:tere•t in land 
which coutltute.• the ••rvieat tanat1ent. '' 
26 O.J.S. Eaaeaanta 1 eection l (I). 

While tb.e ui-antee of an •••-n.t may no't acquiro .. ..,_r•hip et 
land" .it doea. have an intere•t 111 tbe realty. Altbo110 etrlotly 
apukf.ng it:!• ftot the OWM.r of th• realty it baa a right vhich 
i• not nvoeable or tert.porary •uah a a liceuea it 1• a right of 
a permaneat Mtu.re. Noting ttuat the eoa,,any doe• have aa iatereat 
in land, that it doe• anne.x it• chattel•, that the iatereat i• .of 
a p•nanent 'Mt11re the conclusion IQt&et be reached that the polea 
were. aanend with the illtention on the part of the ?el"•on. mald.ng 
th.a amwxati~n to uke_a pel"IDanent aee~••ion to the re.alt,. 

Therefore, poles placed on land by virtue of en eu-.nt •b.ould 
be couidared realty except aa. bareiuf ter quelif ied ~ 

for th••-- reaaon.a if. the c0111p,aay own.a the land upon which the 
pole• are placed th&y ere to be coneidered u realty u:cept u 
hereinafter qualified. 

Howeve;r, where pole• 10hich ar• on uand by virtue of an ua•meftt 
are •old. or· a part interest in th-em u ■old with -na ment::f.on. of 
the eonyeyanc.e of aft intareat in realty and with none of the 
f0l'IB811tf•• t:bereof we 1nuat eonclude. the~ the vendor at that 
point bad cb.enged it• original intent of affixatioft to realty 
to indicate a pre•ent intention to treat the tranaagtion •• a 
aale of peraonaltyt and that. tb.e. ve.ndee•• intent for th• re .. on• 
prevlou•lJ etated berein is to the ■Ute effec~ •ince he hal t\O 
inten•t ln the realty. · 

Actwally, under the facts given no •ther coacluaion catt. be ~eacbed. 



_.,_ 

i::.rr..e.et n. Johnson 

aince all .ac·tiona of the p-ortie• are conaiatent with the aale 
of re.rso·u.l-ty. 

Sinoe. we have determine.cl that in certain inatancea r,ol•• uy 
be -reraonal pro}'('r'ty .we rr,wat deter:•,ine. wether ~ndit'l" the 11 ven 
fact, there i• a •ale of an interest in the personal property 
1uf!icient to aubject the tranaaction to liability under th• 
•ale•· and u•e.tax law and further whether- sales are ea•ttal in 
nature. 

Tti• trafta.octione are r,overned b1 a written aereectent. Whel\ rolu 
ar• 101d under thi• atreeitent the transaction ia evidenced by an 
invoice directed t·o the purehuing company. The in.oieee identify 
the pole• by number and location~. 

'1'h.e qr•eNnt further aets out purchase and sale valu.e• of n.aw 
pole• and appurte.NU\OC• •• pr-ovided for 1ft • flat rate billiq; 
achedule. ?he ap-•ement. provide• in detclil for otber utters 
which wear•- not concerned with. l'b.e -ueea&nt read M • whole 
indica•~ that c01t.paniea <leaire to jointly own ce.rtain "1• . 
line -,,.tema and provide for their maintenanc• with• nq•iremeut 
of the agreement being the ■ale ·of· volea between the oompaniu 
und•r a fiat r•t• -are-eaaat which provide•· the allOUbt of the 
rure:haae pr·:lce. There •eeN to · be I\O queatiOI\ b•t- that the 
trlU\llaotiona are ••le.a und&r tbtt eel.ea arid. uaa tu law within th• 
bt'oa4 laasu-p of the definition of · ,.sale" and ''retail ule. ~ 

~~• c.u•t now detefll1ne whether ·the traneactio-n ia ca•ul ill natm-e. 

The l!aine aalea and uae tax lMIW, aeetion 2 ~rovidce i 

'--rtl.e term 'r•ta:11 sale.• or 'aal• 1.1t 
retail t doe• not include • • • • .ny • • • 
isolated trarurootioft in which •l'IY 
tangible i•rson.al pror-erty 1• •old, 
trahaferred, offered tor •ale or delivered 
by the 1»mer • thereof, euch ,-.,le, · tranaf er,. 
offer for aale, or delivery not being made 
in the ordinary course of r~eated atul 
aucc•••ive transaotiori.s of a li1':e character 
by •uch owner, eucb tr•nsactions being elae• 
whe.re •CMMtir;iea referred to aa tcaaual ealea.·•" 

The statute •reci:fiea no qwantur. o! sale• during the apecific 
ti~. It merely indicatea t!\at caa·ual tral\11aetioQII are onea 
not m.ade in the ordinary course of rer-eated and auceeaaive 
traneacftion• of • like character. 



£rn••t H. J•hnaon J'&ftt.&AJ'Y s. 19Ci.5 

'11\e fact• pre.a anted inclicata tba.t tl~e a ale.a are of a recurrina 
and continuot.1• nature and. although the com.paniea in quution are 
pri..-ily engaged in the ••llin1 of electricity to cuatomer1 
th••• tranaacitiona are an integral part of their -buaineaa. ttot 
01'1:, are pole aalea ~e to· cor.is.,a.n.i••·. with which the -utility 
ha• a joint agrear:.eiit govern!~ aalea . Lut Dale• are aleo 1;,ad• t .o 
private icdividWtila and other eo~~aniea. 

ln f aot, tb.e total pola aal.e.s· betveen tvo of the co: :pen!c:-s 
deacribcd in your nero_o of Now.i:lber 11·, 1964, inclU(ling purcha••• 
•nd 1alei. IU'!lOunt to over ~116,0~0 4~ing a- two-ye•r period. 

I would conclude without further discua•ion tb.6t the•• aalu are 
of such a frequent nature as not to _be caaual. 

In .,,_ • ...,., l find ~tult th• ttanaactiou in qu~·ti~u, are •al•• of 
taagibl• peraonal property •nd are not of a caeual uture. 


