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Asa Gordon, cooi:-dinator, Maine School 
D1atr1ct 

John w. Benoit, Assistant 

December 15, 1964 

Bduc:ation 

Attorney General 

School aealdence, aoai:ding HoU••• 

PACTS! 

A huabanc! ~ wife resided in the "°'1fli of Berwic::lc with their three 
children. By nmtua~_aCJt8ement:, t.he huaband and wife separated. There 
has J)een no divorce. Th• hu111Nm4 left the State of Maine to take·up 
reai4ence iii ••-~shire. 'Die wife and children (ages 13, 11, 4) 
occupied an·ap•r~t in letwlck. toi- QOUC eight weeks followlngthe 

· husJ:>and' a departure. on October 19, 1964, the wife 9ave up ·the apart­
ment in aerwiak an.4 boat-494 ·the ,children . in the Town of lttlla. At 1;.bat 
time, ·the w:L~• t:ook up·e:au>loyaNl\t-ancl i-ee1clence in Rew BaD;,ahiJ:e. Bpn$ 
of the children are living w.t.tl\ re1ativee in :Wells. inat•d, each of 
·the children are l)e1ng boarded (1n 41iferent. homea) fo~ a·f\111 calendar 
year at a charge of ten do1lara.per week. She father ha• ■ade oax.trip 
to Wells to sea the c:h11dren. Both parents ~ntribute DIOMY■ fox the 
cast of the board. '- · 

State 8\lbatdy moneys.paid to acbllinistrative unita are N■ec:1 upon 
smool membership, inter alia. R. s •• c. 41, § 237 . 

QUBS'l'IOBI 

.In •um a situation, do the children have a legal r.1.ght to attend 
the pub~ic school• in the l'OWn of Wells? 

AIJ8PRF 

Ito, except upon payment of tuition. 

REA89l1 

Applical)le legislative authority regarding the right to attend 
public school• 1• aa follows: 

II • • * 

"Subject to the provisions of this aection 
and subject to such reasonable regulations as 
the superintending sehool CODIJlittee or school 
directors ahal.l from time to time presc:r~e, 
every person between the ages of ·5 and 21 
ahall have the right to •~tend the public .schools 



r 

Aea fllordon :,aga.2 Deotllbu 15, 196-4. 

ln the admtnt.suative untt. in wbleh hi■ parent 
or parclian ha• reaidenee.. ae,:1.aence .•• uae4 
in th.ls eect!.oa -.11 aean th• adlliniauat1ve 
unt-t vie.i'.e. the father 111Bt.n1:.a1n• a hoae for hi• 
fqi,ly. l.f ~• pa:tent• of t=h• cb.ild ue aepar­
ated, :teat4ericy llhall ·-• oonai4cac1 to be the 
admi1d.atrattva unit Whee t:he ~•on having 
cuatod)' of t:be. c:h.114 aaint.aS.na bi.• or IIW borllla. "· 
I, ... d, 4J., § ·44 .. 

lt i• 9-~ally hel.4 that a ldnbr; lll\cae pa:renu· ate ltvtnr, ha• no 
oapac:ity to •el.ct hU on i,lace of ~••.t.dence. 

•a.er-1.J.y, ·. a ..... r •••• pahht• an liY.lM_ 
hu no eapaeitr to · ••1•et:.. hi•. flWh · place of· .:••t•-.• v.t.1:l'I r: .. ,pec,t .. to hi• right · to at.tad 
•choo1 •. • • • • 71 c.,.,,1 ... , .. 111 M4 •--A 
t&•tric:ta( I ffP, •• · . 

•• determ:&.natioa d .-...uanc.·,or ,-.1 ~-·· .... not. oftea ••t .of a factl·• 4iapo•ttton. . 

._at. eonat1t1lt .. r .. ict.ca tor· •CIIOol 
puQOses i•· no't eu:, to dateaatu La ... ,. 
c:aaea~- ad the pr:Ol• 'bu ),aea Ut:i.1atecl 
fr•l'l•lltlv. · tta• rule ie t11a1'.t11e latal 
r•J.cle.- ot a llinG# cbllcl u tba1t of hill 
father and he 1• 1ega11V taeapule of 
••tabli81'11n!t 81D1:h• in the a'bHROe o! 
apecial Gi$'GllldtQCe•, auda u ~ ... tb 
of the fatllU', the ca•e ol ftpuat.1811 of 
th• pal'entt• •• •• IIO'tber: :L• ti•• eutocly 
of the d.1114, or a situation '81lere other per-
80D8 have the dl.$.14 1n legal chai'I•• • ~ •" 
The ·lat! apd fpbl.ip :Bdugtion, 2nd B4it1on, 
0-apte&' 12, pa9e 508, 

Dit these children qeJ.ifr to,: achOol pa-tvilet•• 111·wa11a under 
Baetlon 447 Unless theu parent or guarti• baa J:"•14enca ln Wells, 
the que•t1on m•t -~• anawerecl 1n the newattve. 

• • • • · every pe.-aon 1:Jatweell the ages of 5 
anc1 21 ahall have the right to attend the 
pu1,i1c: eehoola in the adm1nl•tr•Uve·untt 
in which his par-ent or guardiaa has :r:e11aenc.e .. 
• * ·• n R. S., c, ,41, f 44. 
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·"Die Legislature do'lllltt1asa int.enda that 
each d\1ld :Ln th• State ua11 ba.w the "tewal 
rifht to attend ecaa ire• pulic_adhool~. In 
SOll8·statu the reaidelice of the ·mtld.·:l• Mde 
tlle determini- tact.o.~-. Bare 11' ·a~pancle upon 
the r-estdence of parent o:r guudlan.•• l,'baW; ·v, 
Smallr 124 ·Me. ·36, JS-.. 

.. / 

'11\der the tiven- facts,. ·.it 1• diff.t.cult to «onclu4- that •the fathe:r ~­
suiata.iu a. holll8 foe- hi• lam11r• in Welle. llhen. 11• ablfented h!.lllaelf 
free the· habe, the faad.ly 'ituid.e4 1D ~$,." not: in welliJ •.. Presentlt,. 
the·dul«ren.netther re•ide •th •t~•r·pacant. nc.. do they tea14e with. 
~Ch other. •• fall'd.ly uniC no longet' •d,ats, it. t•-..-C: belng •1ntainaa 
:Ln tre11a 1:,y the t•th•r•. i'oo; the riven fact• 4lo not·admit of the legal 
-c:onclua.t.on . tha1' =the wife •int.a.tu hei- hQaa • 1n Well•. · 

' 
-• •· • • -1:f the parent.a ()f the child. are· 
eepaz:-at-4, na,4ency .--11 be omat4-e4 to 
be the. adldaiat:rative unit. awe the .s,er,aon 
havinf Oll#tody of· the Ohil.cl aailltairuJ l\la 01' 
her home".• R1 s~, c, 41, ·., '4., 

'the wife .n••et- HS 1J./n4 · tn ·Wdl•• Jf ,1: •n· N Aid that •• ·•ln­
uine a hOllle,. Ae •st be doi11.9 • · ta ._, BaqpflbiN. 

A readSn, of lenion '4, ••· it Ir.if fta:-•t pted uove, eata1tli•• 
the r19ht of att.eaclano• upon tlle M.tdaac:e of·• paren~ or fUU'd,Pn. 
lb• 1•ntu•9• fol:lowia-, th...,.f~ . ..t•ta not. e:ir the purpe" of enla,:g­
lnt the ·11asia-fo" the Wight of at.t:eadaacitt wt·-.iy een,e.stbe purpoee 
of defintng the •••• We conclude that tile cbi14rea clo •t Atlafy 
. the applicable statuterr pre•z-eq11.t.ai.t .. · tor t.uttioa-6'•• achool . 
attendaM~h . 8ucb a ooaclus1on nf!IC••ltates a· f:Ln41ng that tlle ·. 
children ere .not\ lt88itin, with ~CH.au. •• preaent. facta Qe 
oertatnl:v not aynoaymoua v1th tho•• ptehntad to. -the Supi"Elle Ju4icla1 
eou.:-, 111 Sl)aw y.. Small, aup~a. . thee. the child •• a warcl of the 
ltat•t and -placed li>r the atau in the l'laN ef a let•l J:""eai.Aent of· 
a town. &e eourt deteftliaed that the dhild wa• entitled to IChool 
pr.t.v11.eg-ea .·1n the ·totm. 'lt\a Coun gave tj:he foll~.t.ng: ilUtement UpOn 
the •ubJ ect of g,aarcllara, 

•Bvety dictionary de~inet1 •parclian• 
eltheJ: preeS.eely or in AbStanoe thua.-
• A per.won who legally hae the care of the 
per.on oir propm:t.y or both of another,. 
.tneoapeten.t to aet for himself.• Thl• 



, ... - ..... . 

4ef1nit.t.on appllee to*•• Whalen. lbe 
c•i-e of tae· :relato,: wa·e: given nQ' ~. th• 
8ta1:e. As .againat h'-8 paren.ts, aiJ againet 
all the world,· except tbllll State. ne ia 
entitled to his cuatody. By ~•e· of 
coutt the ~lght• of t~e nawral:~ans 
bave iJeen •tinguiehed .• - . t'O t.hetr .rights · 
_of ·cate, CN•tody ·an4· p.rotect.lon. ilr•• 
1fha1an ,h•• auacaecle4 and. fo:t the tiM 
bein9 poa•••• aJ;ltl ~1•••~ ·. ·--• •tan• 
twal'd· the t:e1ator·_ in 1~ pacen.ua·. • .§MY . v, saaii•. WF•~ pa,e ·3,. ·. · 

•• I I ,I 

'tn the· pr--1: "-••·, · ~- It.a~• ~-- ·•r:cJ.·i&ecl iao nc:b t:ont,n1 over . ·the 
dlU=en• We not.a -.t the 'Co\11'1:, · in @aw ·y. Small, eup:ra,. '.-ntioiled 
that the per~n !n amti;o1 of 1;l\1t chilcl could· be nia4e Abject. "to a 
ftne or '1ap%:lao-.ent fol: failure of the eblld to attend lhllhoo1 • . . : . . ' . . . ' . . . . . 

• • • • *•• Whal.a haftll.9 coait.n1 of· the . 
r•l•~· t,s ·•de 1>r-'. the·· 11~ca1· language .of° 
'the •tatut•· ·•oJeot '° •. ·tl.n• - illlprieon ... ·· 
lleait. ·u "1ie does ·not eaoae ·bill· to -•tten4 
•mool. a. 1, , "'•• 16 ,. aee. &&. • .. J!llD 
Yr @w\11, ·•IS.Pl.'•• page ◄O. . . . .. 

"• • • A1l.perae11e haring Chi1dren.uaclt¢ 
the1t- control. •hall ct:BUH tb•·to attd 
_actaoot •• provi,4ed iti · t.hi• aeati~, ara4 any 
pm:•oa ha•tn9 •titro1 ·of a diild 'ilbo 1• an 
h'iiblt.ua1·t.ruant·u .deifi~ed in aeotion ts 
·and. i,e.t,n, · 1n . al\Y way reQOIUJible ·fot a11ch 
truaney, aN1 any per&ol\ who induces. a Child 

·to ~ant hinaseitf1"011 •ahool, o:r: hatbOrs or 
conceit.ls·IIUOh t:bild when he 1a ·ab•eat·aball 
be punished by• f~• of not. •re than f25 
or~ J.ilp:'1-.ohllKmt ~or not more than JD day• 
for ea.eh otfen••·" •• 8., ,. 41, § 92 • 

. Of cour■e, U it la dater11:l.ned tha:t these· children a;e not entitled to 
ac!bool. p:r1v.t.l•v••· ·1n Wells, the ·peraona boarcling the dl11dren aannot. 
(in law) be aubJec:t to such puni.slment afi i• .-ted aboVe. Upon a ~owing 
that the children are aot invested with seh001 pt'lvilegea, those per~na 
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who _ma)" have control of the.dttldren "nnot J,e auJ,J•ot to th• 
statutory·pebalty due-to the ehild1 s abfJence"fM school.; 

_Any referellce to eases decided in other atatea is not helpful 
for ·the· ziaaon that. the_ appl.,t.cable state s:t:atutea di£fer :ft'Cd the 
refe~ence statu~a, and eaeh case has been decided upon its own set 
of facts. lloweVfU'- it has been dete~in.ed in.at leaat ·one case that 
the boarding o:f children, 1n a school 41s:trlct 4oa8 ~, of itself, 
entitle tha 6.lldren to ·11Choo1 prt•~~egea _.tn t;hat tUetr1ct. 

•.. • •. .- I aoas-dincJ children in ·. a. ti~tric:t ' "9•• •. not. of itself., ~tJt.le · than to the 
benefit.a of the free •••·J.. ,1.n said district. 
• • • '" people v.· Jloarcl ,of !i9cat.ion, ~06 
lll. ... 381, 385. . . . 

: ' . . ' 

. _A ata~te -.st bei".tanfo~ acco:rdln; to its t.... _,f tJae ll9alW\f 
ts plain. · · · · 

11Jt b ••m:- pem.t,aail:i1e to ~•t.itut• "ieg­
~•lat!ve fo~ judic:tai funct.t.oner." . Lmifia X• 
Belden, -:-• l)tah _ .... ,, .fl .A. 24-' 758# ~62.~: ._ . 

r.1ohn w. ·leno.S.t 

'l!l• fo1J.owing authorit.iea aay be of aeaJ.sta~ce i"eifardinf f\ature 
oplntona in this aRa, 

Sulzen v. School D$.strS.ct, 140 ·Jtal'I ... 648, 62 P. 34 880 

Logan City v. Jeowal,lia. 94 Vtah 342, 77 ,·. 24 34$ 

C11ne v. Knight, 111 Colo .. a, 137 t. 24 680 

_l'angman v. Moyers, 90 Colo'." 308, 8 P. 2d 762 (a le.,.d.iag caaa 1n-t!111a area) 

Lewis v. Bolden, 118 vt. 59, 99 A. 2d 758 (rejected. holding in Cline. v • 
. gn,tqht.. aupt"a • ) 


