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( John B. Reed, Governor 

George c. We■t., Deputy 

December 1S, 1964 

Bxecutive 

Attor~•y.General 

You have. uked thi• office to look into t:he teJ:'Dl· of office 
of the mmnber• ot th• State Board of Barbera. The rea■on for 
the requeat. 1• a chahge· in the law tn .. 1961. Th• provi■ion of the 
law aa ·enacted. ln 196li Chapter 359. § 4, and Ch_apter 4_17, § 62, 
now a~s. Chapt.ez· 25, § 230•A, which is pertinent read■ a•· follow■: 

"Th• 1:alure of each barber: m■n:ber of the board 
■hall.be for 3 year•., lnl~ially appointed u follow■: 
rhe prealint aanios- barber board member.- as appo1nt.S. 
under ·•ect~on 21J_·pri~r to sept-.bu-· ·16, -·1961, aba11 
•arve for · a- term ·of 3 year•.,· ·the junior 1aarber boa-rd: 
maaber, ■illitlarly etac·ted, ■hall ■erve foi:' a ieftl of 
2 yeara and 11:is · 3rd barber member, craated by thi• 
■action, shall··••rv• for a t.erm of one ~ar,. and ■hall 
be appointed by ·.the Gove:r:nc.,r with ·th• advice and aon­
aant. of the Counc·il. ·111•r•afte:i:,· each:of the barber 
members of the board 11hall J:?$ appointed;by. the Governor, 
with· the advice and c=on■etst;. of ·_the Council,· for a term 
of 3 year■ ilDd matll · ·.hi• aucc;eaaor ia appc,~ted . and 
qu•lifled. • · 

W• int.erpJ:et thi•·po1:tion of:aect4,on 230-A to mean that tha 
senior barber board aambe,-. on Septf!llilber us, 19~1, ahail auto­
matically continue on~- new board for 3 yaara· to September 15, 
1964. 'the junior barber boud .member ■hall automatically con• 
tinue on t:he new board for· 2 ~•r• to September 15, 1963. The 
Governor with the advice and c:on•ent.iof the council aft~ September 
16, 1961, ■hall appoint~ _3rd m~er fo~ 1 -~~~r. 

Reciting the hiatory i..'l revaraa order, ·we fJ.nd ~hat the 3rd 
or new manber wa.■ appointed on October 4, 1961~ "for· one year. On 
OCtobar 30, 1962, ~e waa re-appoint.«! for ,3 reua to October 30, 
1965. '!he-.e act.ions were in conformity with the •tatute. 

The junior barber board member waa continued in office until 
hia .re-appointment on September 181 -1963., far a 3 year tarm to 
September 18, 1966. Thia was in confonaity with the ■tatute. 



,. 

Governor .rohn .a. llae4 

~• senior banu bOarcl m-.aber waa, u above inc!ic:at.S; 
conUtaued on the boucl by the ■t.at.u.te \ll'it11 septeber 15~ 1964,­
Bowner.; on July 18., 1962,.wben hi• app0tntaent. \ift4et t.h• p:reviou• 
law ha4.explred, h• wu appointed u a 3 rear tea:m expiring on 
July 18, 1965. . 

Xt ••~ now be a.tem.ined wu1ibu thi• 1a"9r appointment wu 
~P• and whether tM.t pemn. i• now ae:tvlni under -th• appointlllblt 
of July 18, 1962, or unclQ' the ·•t.atucorr appoiniUMnt t.o &•pt:.ed>e,: 15, 
19641 plu a oan:y-ovc •tJ.1 bl• aucce■N~ 1• qualified. 

'the qu•Uon l• .wbet:hc ~ Govexncu: with ~ .SVtce and. con• 
aent ot· the counc11 cu aake 1111. . appointment when there l• no 
vacan~y· in_ the office. · · 

•tor wbll• it ls the right of the executive to 
dat.eralb.e .fO.r: 1a own c;rv.idanc•·Whetber or not. a vacancy 
extau 1n each parU.c:ulaa: c-•• an4 Wh.f.1e·avery ·1ntand­
aent ia to ba.in«ul9ac! 1n favor of th• aet.!on of the_ 
exeautive, &t. mut be J;zgme &n pd t;\U, th9 J>0WM of· 
t::b,.pacgt.ive to NM• va114 •Pli!9&fttmMS aoa■ no\ 
ar11, pnt11 there 11 a DRIBQ' in bsSi, ", (Jlnphui• 
•upplied.) . 42 •• '1us, •• 129·,. Public Officers. 

•.accoJt:dingly •· an office l■ not. vacant. " lonv u. 
Lt is •applied in.th• m,anner.providlld by'th• ·cou~J.t.u­
tiOD 02: law with an incUlllb•t who la legally quallfi-4 
to exuc:L•• the power• anc!.per!om t.he duti• which 
pertain w ,~, •· • • • " 42 •• 3U. •• 131.- Public 
Offj,.cer•• 

SN. the cu• of !ii',inaJ,• y, IPnl§•r, us_ Me. 101, which be14 
that -ther• waa no vacancy 1n th• office of regiatu of daeda w'her:e 
the elect.eel ~99iatu 41-4 aft.er election bu.~ ps-·:Lor to 91aU.fyilic1. 
Bence, there could b4l im election to fill an ~nexp:b:ed term. 
(The laqi•lature laar amended 1:11• law z-elating to the term of 
office of a ~.-Jl•ter Qf.deedll.) 

In Sy$• of .Mgip• y, Bagpn, 115 Ma. 269, th• court held that 
t.he Governor with t.he advice and conaent of 1th• C~uncil could 
appoin.t\ a new municipal court judge becauae the office wa■ vacant. 
:Ef th8 office ba4 no-t been vacant.· there waa no autllari-ty to make 
anothar appoi,ntment. 



• 

Governor .robn ·B• RM<l. 

:'••• ~•refore; conclude that the aovemor with• the·:advice 
u11· cqnaent ~f· the Coune11 had no authori,y · to •. aak• 1the as,point• 
ment. of· July. ua, 1962, and ·tha'tl t.he : ~--~ incumbent hU '. .been 
holding O'rir from sept.-1>er 15. 1964. when hi• ·•t.at.uto,:y term 
ended. a.ace, a new appoinQlellt bin ord.r41 

Georg• c. ••t 
DepuqrA~t:om•y aenual 


