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October 7. 1964

the Honorable John B. Beed
qum aof Maine

. and
lla-‘ba:a of the Executive Council
State House
Mgnst.a._lnm

/ MMMMMaM@MaMﬂ:&mt
the Governor and Council by Don Cotesworth Gellers,

! Brother Gellers, by lettm reueim by thts ﬁfﬁee on
Septesber 21, 1964, and September 28, 1964, complied with
the request of the Council to provide information concerning

the cauges of action.

' In his September 21, 1964 correspondence Brother
mlers indicated that at this time three actions are nec-
efisary. We quote in part from his letters -

"« » « that is, one against Masgachusetts
for the land éivestitures, both prior to

the 1794 Treaty {i.e.. the Bingham grant)

and subsequent to the Treaty (the grants

to pon-Indiang by the State of maine)
againet vhich divestitures the Commonwealth
of Massachusetts falled to meke the Indians
secure; also a proceeding Involving the State
of Maine, reguiring an accounting for certain
Indian moneys and rights of action had and
receiveds; and the third matter, concerning
the claim before the Indian Land Claims
Compmission. . . ."
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- It must be borme in mind that Mr. Gellers has spent
three months studying thies matter. This 0ffice has spent such
time as it can spare from other matiers to consider the problems.
In its consideration this 0ffice has been forced to "hit the
high spots,"” so-called,

It has reached a conclusjon that there does appear to
be a semblance of justiciadble issue. Yhe extent of the merit
of the justiciable issue is the bone of contention. My. dellers
believes there ia great merit. This 0ffice believes there is
little, if any, merit.

This 0ffice believeas that becauss thie question of who
wms the lands descyibed in the so-called 1794 Treaty between the
Passamaquoddy Indians and the Commonwealth of Bassachusetis has
been a recurving gquestion since 1820, something ought to be done
about 1t. - But how? MNr. Gellers wants to handle the proceedings
:':n# sonsiderabla cost to the Indians at the expense of their Trust

L]

In respect to the first and saecond caumes of action con-
tenplaited by My. Gellers, there is one over-riding principle of
lbw that must be taken into consideation, the principle of
&mugn fwmunity. Stated simply, this pttnciple is that a
‘sovereign state cannot be sued, except by its own consent. Our
‘Court has saids "The application of the well settled principle
that the sovereign canmot be sued is, of course, necessarily
predicatad upon the condition that the mmm hu mt con~
sented to be sued, which it may do." Bro
Greexr, 111 e, 78 @ 82 (1913}

Any action against the Commenwealth of Masga chusetts
would require the consent by the General Court of Massachusefits,
and any action agajinst the State of Maine would require the con-
sent of the Maine Legislature.

the Commonwealth of Massachusetis haz a statute establish-
ing jurisdiction in their Superior Court to emtertain c¢ettain
¢laime ageinst the Commonwealth. This statute states in parts
"The Buperior Court, except as otherwise expressly provided,
ghall have jurisdicticon of all claims at law or in equity

against the Commonwealth. . . .* 3 Ann. Iaws of Mass,, ¢. 258,
§ 1. Although the qguoted statute is broad in its terms, there
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is reason to doubt that it would be construed as giving con-
sent to a cause of action involving title to land under a
1794 Treaty between the Passamaquoddies and the Commonwealth
of Kassachusetts. JIn a recent case gonstruing the statute which
-involved the title of the Commonwealth to certain real estate,
the Massathusetis Supreme Judicial Court held that the Superia
Court was not granted jurisdiction to try the Commonwealth's
t!.t.le to l.and unaex mpter 258, Bection 1. Exegutive Adx

-' nd- Game, 342 Mags. 356

G 359»

Until the present time at least, the State of Maine
}agislature has not granted permission for the Passamaquoddies
to bwing actions trying title to land in which the State im a
varty defendant or o bring actiens against the State of Maine

ANN

for an acgeounting. Until there is leyislative authority for the .

Passamaquoddies to present claims against the State of Maine,
the causes of actjon encompassing these claims must of necemsity
£ai.l-

2t would appeay from the foregoing that the Indians must
have the consent of the deneral Court of Massachusetis and the
Legislature of Maine to bring suits against these two states,
It wpuld seem the granting of funds for court action at this
time would be prewmature.

It should be noted that as to the poriion of an account-
ing which deals with the handling of Passamnguoddy tribal
funds by different departments and agenciss of the State-—
that such an aceounting could be requested of an prepared
hy the various depaxtments ad agencies without the necessity
of a court action.

In regaré to the third cause of action, eur O0ffice re-
quested of and received from Brother Gellers an explanation of
how he would bring a claim before the Indian Iand ¢laims
Commisaion againet the United States, in view of the express
language in the Indjan Claims Commission Act of 1946, limiting
the time when claims could be presented before that Commission.
The pertinent provision is as follows:

"The Commission shall receive claims for
a period of five years after August 13, 1946,
and no clainm existing before such date but
not presented within such period may there—
after be submitted to any court or adminis-
trative agency for consideration, nor will
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such claim thereaftar be entertained
by the Congress. Aug. 13, 1946,

¢. 939, § 12, 60 Btat, 1033." 2§
v.8.C.A., 7T0k.

Brother Gellers' explanstion, recaived by this 0ffice
Septembey 28, 1964, sets forth two recasons by which he could
have the Indian Claims Commission entertain a elaim on bebalf of
the PFassamaquoddies,

The first resson is there wes no notice to the
Paspamaquoddies, and Brother dellers sontends that singe
¥.8.C.A., §70 1 {(a} requires such notice, without such
motice the Indian Claims Commission would in effect walve the
provisions of 23 U.B.C.A., § 70k, vhich is ths section establish-
ing the time lLimitation. We cannot accept thim as a valid argu-
mept, nor, in our epinien, weuld the idian Claims Commission
accept this as a valid argument.

Assuming the facts are that the Passimaqueddies did not
receive notice and that there was np valid reason for their not
recaiving notice, thera is nething in the Indian €lsiws Commimsion
Act of 1946 which malies notice a condition precedent to the meet-
ing of the requirement for presenting claims on or bafore August 13,
195%, sstablished in 25 ¥.8.¢.A., § 70x.

The pecond reason is that in ¢ases 0f laches by a
tribe, an individual member of a tribe has a right to file a
petition on behalf of the tribe. 25 VU.8.C.A,, § 70i. Brother
Gellers gites the Seneca Nation of Indians v, U, 8., 122 Ct. €l.
162 (1952} and indicates that this case is good precedent for
allowing an individual wmember of the Passamaquoddy tribe to
file a petition on behalf of the tribe befoxre the Indian
Claiws Commission. A Close reading of the Seneca Nation case
indicates that a petition cannot bs sucgessfully brought after
Auwgust 13, 1951, 2n the Seneca Nation case petitipns were
brought by an individual fndian as well as by the regularly
appointed attorneyes for the Senega Nation. Both petitions
were brought before August 13, 1951. The Court did indicate
that if the tribe through its regularly appointed attorneys had
not brought thefr petition before August 13, 1951, that the
individual petition might have been allowed to stand. 1This
was not a holding that a petition am}d be brought after
August 13, 1951, by an individual member of a tribe,.
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it should be noted that 211 claimg brought before the
Indian Land Claims Commissfon are claims against the United
8tates. 23 U,8.C.A., § 70a. This Office is still unaware of
the nature of the claim against the United States, nlthouqh
it has requested information as to its nature,

Inasmuch as this Office is satisfied that the Indian
Claima Commission under its present statutory autherity would
not entertain a claim filed at this tiwe nor in the future on
kehalf of the Passamaquoddies against the United Btates, we
advine that any expenditure of money o pursue such a wiaie
would not be a prudent noy proper expenditure,

We tyust that this letter will provide sufficient
guidelines for the handling of this difficult matter.

Very truly yours,

Jeyome 8. Matus
Amsistant Attorney General
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