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_ ,,,.,..,. ___ ,,_, .... :.------- ,.. .... _,,...,... ____ _ _.,_...,_ ---·- Kay 15, 1964 

Kea.it .S~-S!c:kersonr~Deplaty.a.m1esion 
~ · · 1 · ·. · er· 

John W. Benoit, Assistant Attorney General 
. . 

State A,icl for Scbool Cons1%Uction; ·Bligi:1111.tty 

fhe ctt:r of lath, Main• has l'!'ecently C01QPleted. the conatruc­
t1on of two . sehool buUcUngs. 1!he· cost of· ~• · COJUJtnctiQ~ -.• 
met through the sale -Qf 'J)cmc!s • . '!he bo.ad tssu~ cn«·IIC)~ provi4ei 
suffiotent tevenue to .complete the grading. of~~~~~~- 'lb• ~tr 
untst now app~opr!ata funds to complete the_g~a4'ng ove.r a •·or 
tb:r:ee year ger$.o4. The. Maine Stat:utea pnvt.aa for · State a.14 fas­
certain iu:b00l construction, a. s.,. c .. · •1, § aJ1-a, an~ .t.he e.t.ty 
ba• ·lnq;gtred ·Whether the project will qualify f~r State ato. · 

QYBSW.IQJ!J ·:'L.-' 

(:· ~ .-~ . •'."•'\':, . 
Whebber the C!.tf'S coatmQPlated expantitw:'e for: ~e grading 

of the ·stte qua1.t.fies for St.ate school QOUtruc:t1on aid pu-=-suant 
to a. e., c. 41, § 237-B? 

RBASQI! I 

A!»Plicable.statutory pz:ov1s10ns a:re, 

•sea. 237-H. ,state ai,4 fpr school F9&H'J!S.tlon, 
••• 'lbe coredsaiow llllall allooate state· 

financial asaiatance. to School AdlDlnia-traUve 
D1sti-icts on sdbool construcu.on ••• ~ .110 
financial •ssistanc;e abal.1 be paid until the 
IJC'hool cons=uct1on has.been ccmplete4·an4 a 
tu111:eport of the coat. of sala·aonst:r:uction 
ancl other expenaes ~ capital outlay puipGaea 
.t.a made to the c:ommtsatoner. • . • ~ On the basis 
of tlle reports on. file in the o:f:fice of the 
C0111111ss1oner ••• the commissioner shall 
determine the total _amount to be pal4 to all 
of the School Administrative Districts and 



otth• eUg~e adadntsuative·uni'ts in that 
· ye,u:, :Eor aapi tal outlay p,n:poaes ~ ,, ,. • 

" 'C::apltill outlay puJ:pOMe' •• the t:.e2:'III is 
used in tbia •aptv --11 mean· ·the cast of 
new ._1t=uct.t.o11, -expansion., •~1tion or 
•Jo# a1c.••t.ion of a JN)>l.ta eaboo1 lNiUtnv 
• ♦ " arAf.1 SUOh othei'" apel\N ae •Y be 11_.. 
..... .,. .a uoi.aeat.a.1 -1:0 mw ~a, 
-.auien; · acqu1a1tion er majo.- al.teat.ton 
oi a Pl,ibii• eohool. 'blaUd£ng and the p1aotav · 
of •uctt a :l:a\'d.141ng ~ ~•t.toh ... 

. . 

'"'' , • .,, J I ,~ 

•• ._. tent '~dlOol J:>uUa.f.n.c,• u 11"4 i.n. t.hS.. 
MOtion. ilhall aean., ~t not· :be 11sd.te4 to; any 
atz,acrtve aeed or .u■du.J. . fer;· sch0o1• and pl,ay­
p:'Ollllda, inc:ltad~ tael1S.ti•• tor physical . 
eciueat:l,ft. 

"l'h• ~ '•JOJ" •lt..,.t..ion.i • uaed: ~ tbJ.e· 
aec\.ton·.ii.J.l ..- the co•t of oomr•tiag an 
-1.•t.l.Df ,Olio achclol. lw.li4in9 to the bOua.inf 
of anctcher er: -.6ili:tonal ff•cle level group, 01:· 

pcovitia9 ~tt.cmal alGbOo.1 faciliUu Sn an 
exi•Unf ',PUJ:,l.ic •obool· lna11<11DV' b\1t aball not 
tnoiude t.lla i:eetoztatio.n ol a.n· ·exiatincJ· ·"1)11-o 
adloOl · imU4$n9, C*- _piec,e · of equQWlnt· wtthiil 
1~:,·to a aa, ooncli~.S.011·0£.aompletenees oz 
ef.ficu.-;r from a 'Wbl:n1 damaged or dete.l'J.uate4 
~t-ion.• 

OD Jlardl 1, 1963 we fomally· bformacS ~-• &auca~ion Deparl­
-t that the O!tlite,qpl.,atecll · -~• -of a footibf.U field, i,. 
tt:aa'k abd field (- ;eat,e N:••• tenn1,ii CG'Ute· and. outclool:' bUket­
ba11 courtat a bUuall iie14t a. ~-, phya.t.cal . dileatioa play 
·u.-ea and a fU'l• • phrs1.aal , edQ~at,f.on · play · ••• -wl~ a 9irta' 
atbletic flela,_ ... yeare ·,o~~ ttae completton of a new h19'b 
•dhool.1 tUd ut. qual.l~ · __ •t•t.e ·. •~l cout:ruction a.t.4 pv­
suant to a. a. •• 41, i 2.37-B, · to¥' the z:eaaora that. 1:be woa wa11 
not upon • 0 adlool -'but1cU~'' ae t'hat WQrd is 4e~ln.•4 !n § 237-B. 

1tle_preseat-qUoat~ 4.oe• not ~equ1ra an:r .4tscusslon of the 
clefinlt.ion Qf. nujor altaation".. !he peJ:"fOxmanoe of tbe ·work. 
will not s:-elNlt in the ccmvera1on cf "an ·existing public seboOl 
lnl114:Lng to the housing o.f another_ or ad4itio"M:1 9X'•4e J.e,rel 
sroup" t and neither Will the. C0111Pl·etea · work provide • additional 
edhool fac111t1ea" tn the'st%Uetures. 'lbere'fo~e, in order that 
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the •ubj$ct.-piicject. qualify f.o~ State subsidy, the~~• 
o.f the City m•t be Qapilbl• of ._ting t.ha i-equtx-Eaenta t1et.fortb 
la tb.e statutor;y 4ef1nittlon of .. oa.p:t.tal outlay pwrpoae•. · 

U,ilesa tJ,.e oc:mtemplated site work aan be i4ent~f:l.e4-as 
et.th• ''new «met-.w:t,t~•, or an 11e:ttpa1a11ion11

,. ar aa •acca-d.•• 
it~• of "a l'JQb1ic: ~maol n1141ag•, no St.ate · ai4 c:aa 'be 
«H:Pen4ecl •. <J.tad.tn9 of the aite wou14 aot qUa1;1.fr ••· "an 
acquie1tj.on o~ ~ -pub~ edloo1 ~ldtng• • !eb•t•• • l!K . 
Sqlleq&l\f Dic:tismux, 1"1., ufl.nelt, tbe nou~ .faoqu.1•t.t~) •• , 
111.- Act of a~qu.i,r;Lng ~ 2 ~ A thing aQqu.tract. u_ · n.ae1t1 ia ll!!f 
P:ist!&umrx., 4th md .. , ddin.$11 the ten as aet fortb: :.bel.ow·• 

"acg\li@!'1tiqn.. The aQt of beGOming tb.e owner 
of ee,rtain prope1:ty; tbC!' act 1'f which one ac--
4Y'U'.•~ ot p:t'Qcureti th• px~ty . in· ~Jl:lilg. 
ccit1ng. cases) .. .. .. .• (•a~thesis supplied~l 

The sit.e in question u alsee.dy own~1 by the C?J.ty, and :t)le \P'd• 
,f.ng of· s2Une will :not: vest a.ddit.iona1 eq11it!es of· ~~ip tn the. 
C!t1, · !'06, _the. &Nbjeet~proj-~ ·WOUld not· qualify as an 'expandoa 
·Qf a pi,b11c 11cfhool :bUil.c!ingi •. W,batg:• a Sm( t;o;l.;L,siat.9 ~!Mi!'@int, 
•~a,. clet',irlee the noun (upansion) ast · "'l. · Act o:z= proce••· 
·of npanctin9'j or !ftate ol '.be-"~f -4ilatation.,· • • • 0 

The wrl apam14o1l i• •~ ·"1th the 11W4 enJ.eqsaen.t. • 

.. 1¥ean11,.og. The •ra ••u•JP.n" s.s·a ·•= 
uaed and 1'eJJ. us,.aentood WOJ:d and· h&& J>een 
4-fined aa ~ with en~t.. · 
Stl!lte 8K rel. llW,Jc;- ·V •. Spink. Buttert•n 
-~•• 90 N .. W. · 2d 36:St 378, 11 · a .•. D,. 211. t 
!Uds a09 ,iu:aae,, Jtemanent. Bd:LtiOn. · · ·. • ·. 

ae ~ of the #ite ue mt to ·be enlarged by t'N.-on of an 
int•ioJt ~t. C.ntimli,nf; a gra41n9·0~ the ai,te woula 
noi: Qllalf.fY it ae nev aonat~n. A construction .$.a a new 
ca:-eatS.On. 

"£Qn§trust'9&• ••• 1be. cteation of scnaathtnw 
~. ae di•tiwJUiahe4.fl'OJI the repai:i: ·Ot." im­
provement ot 8Clllc,t.hing alrMdy existing •••• • 
1,1a.sts,,@ w D.t.ct'9na;x._ ·1111F• .. 

'1\\e 4Jr.ading ot the site •uld. uaount. to a pbys1ca11P,pt0v.aent 
or repair of the soil, an.cl would not reeu.2.t tn the creation o~ 
something new. Pertinent eaee law defining new· conatruction isa 
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•1w ean1t:ruitl91!.• • • • WOX'.k of rE11Qva1 of' 
t:roes, '.t¢1;1.sh; and sb,rubs f:rom both sides of 
<k'atnage ~itdl bank_ was ';r~:lz tJOtk' and 
~~ /~ aonetJtUf.tt-lon'. H<:Guh'e v. Vo:lghtt 
49· ··•·· 24 472, 4?·4, · .: 242 %owa .1.106. II 

.. t'lte adding to a IIC.'ltoolhouse of a eea.Qnd 
· st()J::V 18 c new oonetwot.ion • • • • • Mm'phy· 
v"! »afiJ', 1a, "~ 103, 10s, 46 a .• x. 210"1-
IU:At! !P# Pbal!!, -supi-~. 

We--~~• -(this puap-•ph) by.stating that. the ~ading- of tbe 
aite WO\ll.4 not ~Ii' tQr 8-tatte aid as eithu .new eo1u11tnct.,.on, 
Qt' expanai.oll, or aoqui.111t.1on .. 

J;ven a••~ tb•t theproPc>setl work could be l.egal1J" 
'4ent1f.te4 U e:11:Jler n.-, COUQ'Qct.ton. or expan$ion, or . 
a.oqu'4it..lon, Stat.a a.14 wu14·be wit.bheld unl.esa the prc>ject 
qo.nc;U"Md • a pu,'b11o eabool. ~Uding". SOte the ·c:tenzu. Uon o.l 
pubUc. school blailcUn, in 5 2·3?-lb . 

.. Ble tea:111 '•ct•ool. 11Uildtn91 u uaed in thia 
aeg·t,1,Qn _Sbjll mean. bllt not_ be J.:~ted to, 
NlY .~fJ!StH@ u••« Ot' -•~fill ~- aeboo:LS ud 
p~yg're>UPd•, 1nc1'1ltinf f~c:U.i ties for phyeteaJ. 
eaoau.on. Ii :(J!lliP.la•:18 supplied,.) 

Bxoept. •• "the pbra•e, "but II¢ ~ lbd.te4 to", e.ppeu-iP;I •in 
the def.lid.~ of public sehoo1 lnlilcling, the noun· CJ,ublic 
•choQ.\ l>uUdJ;,ng) woul-4 baV.e • reat.ricted meaQ1mJ, .1~••-• "atnetur:e". 
-Cet:t.aJ.nlY:1 · the -'UbJeot1'roJeot. doe..•· not· qu-.ti.fl' u a ttt.Aotuei 
Uae pi;..,.ca of tbe a~tionfK! phrase t"wt not be 1.W~ 
to")· sbOuld not be taken aa a i..tJ.alatJ.ve. ilcense ~,ttiag a .,de l,at.1.tude :I.a amen~• to the clef1nition. While c::onstder--
tn, the use of the tea:DI t,~11a •eoel bUilcU.nt.) , ·continuous 
reflect$.Crn m\l•t 'be give t.o the word$, 11

• • • as used tA this 
tleetiaa lilhall me&n--• .. ,.. .. !' -nie scope ~f the uee of the ts= ts 
r:•triate4i but the degree o.f i::estriction is unicnawn. 

%n c:oneiusion, tbe quests.cm Whether the si&a g,:a.clj:.ng irear• 
af1:er oom;plet.ion of a. new sabc01 building ·would quaJ.if:, ~ 
State suba141' i-equu-ea (.1) an a.scertaiment of Leg~,'J.ative 
i,ntentiont af&d (2)· the application ~f that int~t.f.on to the 
.facte. we have-11tated tl\at the .P~•ecl project would not 
qualify fo~ St;at• aid. we are· helpecS to this conclusion by 
a realization that the faQts ,Preeent a justici@~e usue fo:a: 

,,,,.. 



• 11[11 •." t-• • • •rl , Ill • • 

a court 0£ law~ ~a-inly., the ec.i..iseionet".of-NvcaUon Le, 
.i.n su.ch an 1n&·~a11ee~. enttUe4 tea a. court adJudJ.ca:t.ion upon tbe 
queats-on pr.£.o:r to hie diaurseaent: of Stat~ ..oneys. Cbmrar,el.y# 
~'t of ~e su»sidy woul~ ,:ender the q1autton aoot, 'lhe · 
•~:tpu11 -of _the City to 1\lb&J.dy'., lf' liny· thde ext.t,. lliat ~ 
~• of de~j,nition by way Q:E" 4eel~atoey ju~t QDn 
refu•~ o:f tne State to pay .,._1,ay following .COlll)let£on of 
th"· ~~ 1\41 s .• , a. 1Q7, § 38-SO. 

---~---D'o'bn · w .- s·eno:t. t 
Assistant Attoney _,~1 


