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John W. Benolt, Assistant Attorney General

State A{d for School Construction; Eligibility

FACTS:

The City of Bath, Maine has recently completed the construc-
tion of two school buildings. The cost of the construction was
met through the sale of bonds.  The bond issuas did not provide
sufficient revenue to complete the grading of the site. 'The City
mist now appropriate funds to complete the grading over a two or
three year pexicd. Thae Maine Statutes prov.de for Stata aid for

certain school coustruection, R. 8., <. 41, § 237-H; and the city
has inguired whether the project will qualify for State aid.

Whekher the City's coa’amlated expendituxa for the grading
of the wite qualifies for State school gonstruction aid pursuant
to Ro E!; Co 41‘ § 237.3?

ANSWER:
¥o.
RERSONs
Applicable statutory provisions ares

“Seq, 237-H. State ald for schoo t

s o o The commissioner shall alloeata state
f£inancial assistance to Bchool Administrative
Districts on schoel construction., . . « Mo
financial assistance shall be paid until the
school construction has been completed and a
full report of the cost of said construction
and other expsnses for capital outlay purposes
is made to the commissioner. . . . ©n the basis
of the reportse on file in the office of the
commissioner. . . the copmissioner shall
determine the total amonnt to be paid to all
of the School Administrative Districts and
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other eligiblie administrative units in that
yenr, for capital ocutlay purposes. , . .

® '‘Capital outlay purposes’ as the term is
used in this chapter shall mean the cost of
new coanstiuection, expansion, agguisition or
major asiteratien of a public school building
» + » and such wther expense as may be negw
essary and incidental to any construction,
expansion, moquisition or major alteration
of a publie school Puilding and the placing
of such a building in operation.

" The term 'school building’ as used in this
section shall mean, but not be limited to, any
structura used or useful for schools and play-
grounds, including facilities for physical
aducation.

“fhe term ‘major alteration’ as used in thie
section shall mesan the cost of converting an
exipting public school building to the housing
of anather or additional grade level group, ox
providing additional schiol facilities in an
existing public school building but shall not
inciude the restoration of an existing publia
school building or piece of equipment within
it, to a new condition of completeness or
efficieney from a worn, damaged of detexlorated
condition.”

on March 1, 1963 we formally informed the Education Depart-
ment that the contemplated gonstruction of a foatdball fieldy a
track and field <. ents areay tennia courts and cutdoor basket-
Ball courte; a baseball f£fields a boys’ physical education play
ayea apnd a girls® phyas.m education play area with a girls'
athletic field some years following the completion of a new high
school, did not quallfy for Btate school construetion aid pur-
suant ta R. 8. @, 41, § 237-H, for the reason that the work was
not upon a “school buiiding” ae that word is defined in § 237-H.

' The present.cquestion dnes not require any discussion of the
definition of "msjor alteration". The performance of the work
will not result in the conversion of "an existing public school
bus.ld:l.ng to the housing of another or additional grade level
group”j and neither will the completed work provide “additional
school facilities” in the structures. Therefore, in order that
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the subject~project gualify for Btate subsidy, the eipendituxe
of the ity must be capable of meeting the requirements set forth
in the statutory definition of “capital outlay purpase“,

Unless the contemplated site work dan be identified am
either *new construction”®, or an “expansion®, or an “acquie-
ition" of Ya public school building”, no State aid cam be
axpended. . Grading of the site would not qualify as- "an
acquiaiﬂ.m of a public achool building®. Hebst
Sollegiate Digtionary, 1961, defines ths noun hmisitm} asg
"1 Act af aaqul.rinm 2. A thing 2cquired.® Blagk's Law
Digtionary, 4th Bd., defines the term as set forth: below:

"acguigition. The act of beaoming the owner

of certain property) the act by vhich one ac-
quires or procures the property in anything.
(Citing cases) . . . .° {Parenthesis supplied,)

The site in queat.t@n is already owme3d by the Cityy and the grad-
ing of same will not vest additional equities of cwmership in the
City., Yoo, the subjert-project mulm not qual:lfy as an eupanam
of a public séhool hni‘.'.dina'. shgt 2L X
supra, defines the noun (expamsinn) ags ""l. - Acst or pmcesa

‘0f expanding, or state of being expandedy dilatation. . . .*

The word expansion is ayponymous with the woxrd enlargsment.

“gxpangion. The word ‘expansion’ is a much
used and well undexstood werd and has been
defined ap synonymous with enlargement.
Fftate ex rel, Dunkér v. Bpink Huttexian
Brethren, 90 N.W. 2d 365, 378, 77 8.D. 23.5.!

Words andg Phrases, Permanent Rdltien.

The bounds 6f the site are mot to be enlarged by reasen of an
interior improvement. Continuing, a grading of the site would
not qualify it as new constiuction. A construction is a new
creation,

“congtructions . . . The creation of something
new, ag distinguished from the repair orx im-
provement of something already existing. . . "

Black's Law Dictiona AXY, Bupra.

The grading of the site would amount to a physical improvement
or repair of the goil; and would not result in the creation of
something new. Pertinent case law defining new constructlon iss

7
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“New Construgtion. » . . Work of removal of
troaes, brush, and shrubs from both sides of
drainage ditch bank was 'repalr work®' and
not ‘now constxuction’. McGuire v. Voight,
46 N-W. Zd 472, 474, - 242 Yowa 1106.

“’I‘ha add:lng to a echoolhouse of a second
‘story i& ‘new constyuction'. . . . Murphy
?q mfin 124 A, 103, 103, 46 R.3. 210",
Hox ‘ jrages, Supra.

We conelude (this paragraph) by stating that the grading of the
gite wouid not qualify foxr Gtate aid as either new conatruction,
ot expansioun, or acquisition.

Even aesuning that the proposed work could he legslly
identified as eithar new construction, or expansion, ox
agquisition, State aid would be withheld unlasa the projest
concarned "a public school building. Note the definition of
public school building in § 237-Hs.

“Iha term 'school building' ap vead in this
section shall mean, but not be liamited to,

any piructure used or uwseful for achools and
playgrounds, including facilities for physical
aducation.” {Ewphasis supplied.)

Exaept fop the phrage, "but not be limited to®, appearing -in
the definition of publie school building, the noun tpubld.-o

N

school bullding) would have a restricted meaning, 1.e., "stxucture”,

Lertainly, the subject-project does not qualify as A struetursl
Tthe presence of the aforeméntioned phrase {"but not be limited
to*) should not be taken as a kegislative license permitting a
wide latitude in amendments to the definition., While consider~
ing the use of the term public school bullding), continucus
reflection must be given to the words: . . . a® used in this
gection shall mean. . .“. The scope of the use of the term is
restricted; but the degree of restriction iz unknown.

In conclusicn, the question whether the sie grading years
after ¢ompletion of a new school building would qualify for
State gubsidy requires {1) an ascertaimment of Legislative
intention) and (2) the application of that intention te the
facts. We have. stated that the proposed project would not
gualify for State alid. We are helped to thia conclusion by
a realizailon that the facts present a justiciable issue fox
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a court of law. Cervainly, the Commuissioner of Bducation is,

in euch an instance,. eptitled to a court adjudication upen the
question prioy to hie dishursement of State noneys. Conversely,
payment of the subsidy would render the question moot. The
“rights* of the City to subaidy, if any there exist, may be
capable of definition by way of declaratory Judgment wdpen
refugal of the Ftate to pay subeidy Following completion o€

dohn W, Benoit .
hssistant Attorney Genmeral
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