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a~,~~ P. Jlf!ll\o.ney, ~-~t.~J.1.one.r. ~•~anoa ----·--.. - -

. . : . ., . . 

Jeroiia~s-~ .. tituif~- Assistant . · :. :. · Attorney: :ae~eral· .:~:.~ 

Diatr:UNttoi'i o:f D1~1denas·of· a taomestic· Mutual ·xnauranc~ -~ 
: .. ; . . ; . . 

mema 
l 

A ~~.i~ nmtual t.~ance ~ny dest:tes· to . aiQen4 ,t, 1;.a '.l>y-
~- at its -~ua:1 JNCt_t.1,n, bl' prpv,1_<U.ng ••: fol~"- . , .. · · · · 

otgSU9l1 

'Ille c11r~rs·abaii :eroa t.ime·to· ti.me ~th~ 
their sole d,les,et:,'l.on . and judgment prov,~ fQ~ 
.the _dac:larat~ and d1atri'but1oli. of. 4t.•1dencle, .. 
-~ject, ~.~. to ·tl)e ·::1o11owtnc;r 11mt;tat~s1 

: . . . ' . . 

. . 1. :lie> dtvidenc!J. sh•1l be payabl.e ·to·. po1'i_g.:. 
ho1deJ."s ~-••~ th• tenis of the policy :with 
t'.$Sp.eC!t. to the payment: of p~eaiuna . shall have 
been · '1J,11y ~:tied vi tb., aii4. ·it·· i• expres~ly· 
·u~erstood that payment fo11cn,tng legal pro~ 
·ceedings for tha col.lection of prem1UII shaU 
not const:l.tute. such c:om,pl4ance. .. . . . 

2. %:f the cU,rectors·:Ln·the& sote d1.sore.--
t1on shall BO detemµie,. clividends MY, be pal.cl 
• .a polic:ybolaer. · ~iy to the· extan~ : ~. ciivi
.dends exceed ·the loea,, ·if any, paici ~ a PQiitiy
ho.ld~ · during ·the a-.e p•t.od for wh~ a di.-1-
aend is payable. . . 

3. ~vtdend.e shall be c.ieolued ~ pa_,d on· 
an a~al basts only, ancl iao div'-~ abaJ;i be 
payable to a polic,tao14er whose policy 1• tet'

. Jd,nated during a policy year. · 

Nay the 40laest1c 1PUt.ual. '-n.sm:anee QQDIP&ny so amend its by-laws 
withc;,ut being 1n aerogation of State Law?. 

AJIDIIB• 
See oplnton for an~. 

OPnttoJJ; 
nae f1rst proposed change makes payment of dividend.a conditioned 

on prQDl>t payment of prem·1ums. It :ls clear that such an amendment •Y 
be .«ie to the by-laws. 44 C,J.s. 672, §114 states,· 
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"~t:iona OJ) r19b:t• a. ioight to a 41Vi• 
dend.U.y be ec>ndit1oned oii th-, pc,licy'h.014c-~• 
~l.1anc;:e ·with ~e 1.8'118 of the pc>1.t._., ew:h 
•• _pa~t; of the pt-•1..- &,e. A'Pt'0".1•.~--1:b,a~ 
_pa:rment o# Pi'e!llium following lec,al pr.o~• 
shall not constttut• -.1iaftoe With the tenis 
of the po1ioy a• to p•,-t ie not iiwa114·u 
U'bltrar.y if iiaade app1ica2;,l.e t4- all polJ.cyholdei:'8, 
An 1lliWilttaate4 ·aot.ton ,_ P•ElllltUIOlt 1'y *• -~ 
a,alnet a P01~4et wo 1a not 1n 4efau1t at,as. 
•t..df!P#ive bbl of his ~19htt tO cU.viclen4e vnc!er 
audl a eond.ttto11. • · · · 

1be •~<1 propo•e4 dlange wultl t1ve·Ur:ec•••~lty to 
llmit 4i¥iden4e to.a poliope.lae .to the.extent that 4'lvldeau._.... 
•ed • liOss. Buch a change 1'D'll1d vi.olat.e tn.a\lZ'IUl,Ce rate :repl.att.ori. 
9ae p.-tlnent.' pcovtid.ons o.t a .•. s .. ·1954, c. 61~ f 317 iteacls_ aa foll •. • 

•t., Rat.es shall be IM4ei in ae-.:4-<::• with the 
~ll.ow.t.ng ».-ov1•-., 

..... Rates •all QOt J,e exoeselve, inadeqt,lata 
or 1111h1:rl.y dl••_.tau.atosy, 

•·c. PIie f»DSidei'at,ton fJha.11 be g1vea 't9 
. d.lvidnda. -~ • • P . . 

•··ui. llc)thing ill t11u· aect.ton ahatJ.11:1e tQ8ft tea 
.prohUd.t . •• um:e_a~le 01' · unfaulr ~tNtisd.n• 
atoi-y tba eata~lilh.11.eat of e111&ssif!eatio~ or 
J1041i1cat.£.ol\s of clas_•tt~aaUons of ,.ta• base4 
\1,Pon _tze, expense, ~geme.n.t, ,t.nd.iviclual _.. 
pei-1ence, . P'IQ0·8e· of i~•u~, 1oQat.io.n ·or 41•
pers.ton of ha&ard., or anr c:athei: ·reasona3:11e aon
eJiddatioas. prev14ecl euah classiftaa1:i.On• and 
mo41.ficiltioP apply .to·all rids undel" the·same 
or eu)'Jstantially eiaai.lar ciroumetances er 001141-

.tiODe.11 

.It -ts clear t:hat clue c:ouiaer~1;1on shall be 91ven to d1v1cleD.da in 
estal>litlhing a ~ate. A claaaificat:ion of divid-48 tl'aat might nsul.t 
in an ~aesaive, :.t.naciequate, oi- unfairly disccrimtnatory i-ate would 
:t:,e an ili99al claa~1ftcat1on. 
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....-.~ UX •f f 317. eat. on t:.bc, type of olu1tUcad.om, 
Wb.1Gb are not . ~~dere4 unreasoAab1~ _. unfa.1.rl:, ~i•fftminatoly i 
AU .ot the r:la.ssitioatiou a11..a to be estab1ishe4· q-e bde4 on 
f&c::t.,' ·whldh ou· be ~-· at the 'tiM & ria'k 'is •lac.a OJI tb• 
1Jooka Of tlae O.GIIPaRY• 'lhe p~poee4.claes:i1icat:l.Qn.aets as a · 
•tt•ia a. prospect.t.¥8 ··loa•~ · ~ tb1s i-•soa the . L•nranoe 
--•••~• t»U14 pnperiy find tba't ·the eatabl~· of...- a 
cla8•itl.Mt1u ~ unre&MDIIW;e ~ 1.1da1rlV · diti#1iDt21atoay itR:· ~ 
pctff8 i>:I ..-ate--iaak.4119' ari4 vtol.•Uve. ot St.ate LIIW-. · . · .. · ,· . 

'• I ' : . . . 

'Dle tMr:d·proposal 9$.yq the·.U,rec:t:ors· d.tscetion to· C.t"eate 

;_· 

a clua!ft«.~J.ola. baeecl -. · the ~ of tille· '.a p9,~so• · is a. •--
of tb.e ~. At· the •• • »a.-. ,,....,,., a· paJ.~cle# ta a 
1111.11:Ual . .f,~uwe ·~ny,, it. i,11 ~ 4et~na1,1e ·••~ b4S p,oUcy 
·wUl i.• te:tmialai:ed dm'tnfJ' · ·the · Poltc:y· yeau:. · t~ f'o11ow · that : the c1••.., 
ifMJaticln .'8 .,_ ~cl1Ag·'1Jon'iaat:awl\teh -cQ:e nc>t ·:1.n·-.Utenoe-a-t 
the, tt.e· the e1aae,.t.f1•t.io~ J.a · iaade,· anc1· toi: · tb'at · .,:eason th•· ·t.iun1a-aaoe. 
ooaat,si,~ ~4 find tb.at. ··•u.ch • ·.iuel·i•tton wul~ up•et · Pte• 
mak,i.llf, Uld · therefO!te be .Y~at..t\fe _of sute 1,aw.. . 

,.. . . . . ,. 

the• , •. • tvt.her: _. -.. ••tc· ·..-.80ft '41Y 12ie seCDn4 ua 
1:bkd p&-op..,le ·-.ould aot be val.tel... M~s o~ a 4-eaticl 111l't'Ual ' 
i.nsunnoe oe111pany eao creau, a.policy for: declatJ.11g ana dtsti:.U,Uttng 
atvidenlls to p01te,b01el'8 ~- their'. ecq,aay, subject to the 1'J'"law 
and cllU-t.er of t:M oompany aft4• i;he vrmeta1 .law of ·the· State., Di#_.• 
aay •tat»liJth el.a-- of p0UCltb,oX.a.e ana. tile '1iv.idends aatlOD9 the 
p,1~4eh _ln • ela•·• · aay. not be ~1ti.'AtY ff ditlcz-imil.aat61')'. 
·A leadtn9 ~ua on 1na\lftnoe etatee. the· general :rule 1n re,aJ'd 
• 111111:uai 1161 i~ance ~-, and tbe aw "1• -.hou14 apply 
to mutual fire 1nauhnee ~at•~ · 

1f1Jradeit either .t.uva1'ee •t.atuw·Ol' gep.er:a1 
pa:l.neipie. ·of'eqqi~, • 1111t11.al u,;·~y 
•r not atsCJtttniaat• a J.t:• ti•ts-1buU•n ta 
t~ Jllfdl,m,•, and· an a,t..-..nt :t,y·Qne COlllPan.f 
t.o pay• l~r propottlon e! d.i.\ri4amds to 
one poitaytiolciei' than to otbcs ~th•._ 
clan· is .t.11epl ~ .,aid." 18 Appe~ beW:'._. Law an4 h:ac1'1-, .Pa9'• 1so, 110060. 

• . ' 

lhffe is an abeenoe of authority reqa~a1nq the legalitr of 
pi:oposals t• the nat'21'• of tiie second· and 1::hi¥4 4'U9geate4 dulnfea. 
tn the by-laws, wh1eb, tf tbey ue t0 be ~-.,.1,· 11U•t eetab1i~ 
proper cla•aU1c:at.f.ora11. In fig Y• Pio! Psi Cq,, inc. •i- Cc>m:t 
quot.es kola a leading a.atbarity (Jl1c:t\ard8 ·. oh t:he Law :of' bsui-ance, 
§548) and statea the ba.ei" eoneept o! What lffllt.u.1 lnsurance, is 
:l.n fa.at., 
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"Th~ .prlneiple Whidl Uee.at the toundati.a 
of autual inauranee,·and 9tve• it. 1t• ra.qe, ls 
mutuality, in.other words the ,tntet'Vetlt.:I.Gm of 
eadi pereon·inaufl4 in·th• ~t of·tbe 
aif.a:tze'ot· t'be cctrip-.r, and't!Ma p~atton 
o• eaob-~ :Ln the pro:fit.l!I au lea•• ••·the 
lNB4'1•s•• 1n p:rOpWt:·ton ·to hu bte.reata, • . • 
-.·· i• at ._ ·••~• oct tn••••" liOI .y:, 
,_. DD Cl:·•, JDI: 131· k. 50 .• 

1111111:.prtneiple .eaeablitilbas lauia aha:raetei-t-,ttca .. -()f •···•tuai imnU'anoe . 008\P_.,.. At,.y change in by•law of • aatu.a.i, ibSUl'ancftl ~ray th&t 
~ · ·aot ~l.y ·rit.h 'tb.t,a i;...tc oonoapt · ill ..-aziy. to OU!' ren..,1 

/1w' .1 .. a· specific r,tatlltOl'j' pS:OV.1•~· can be fO\lnd to pemit' 
• I • • • • • 

. •• a -.-,e in the· concept. ·. we laave· f!<nmd· no such provls~Jh ~ ~~ .. 
/ ',OQr CO\if't Jiu •ai<l that: a .•tual ~ny ta son1•mt :ln the ·nature 

of a:• par1:a.-e1p.. In Pl,plg Y; . a,;n, npra, •t pate $2 l,n 4.t.~aing 
;tlle/~ept. Of ilUtllal ~ance, OU%' Cou.rt A14• · · 

• ii; 1s tha~ "°~ of ine\U" ... UI 'Wbieb ea«1b 
pcM ~8\1 ._..,... • ....a,er of tbe ~ny, 
al\d 1\181tbets rec:j,p~crall.y·envage to in4-nlfy · 
eaeb othu apinn. 1os:aee, any lou being aet 
_, p aseeeamen~ lalcl • all ·~•• ,, • .A, 
•tual CIIDIIIM,'iJJ' :Le . ..,. &n lfhiah the ..._... U'~ 
botla the ~ Mad the insured,- and. the pre
.lUUIIIS paid by ~ oonet1tute the tune! .. ich 
ta 1/lable for the J.oeaea.ancl expensea, and 
they sllai'e in the paroflta in ~ioa.to 
thab' l~at., _. -..tt:el and repl.a~ the 
atta.U• of the ~ 11 , • .., A IIIU'l:.lal ooJil>any' 
ts sGllll8Wbat of the nature of a ita~•Bbipt 
tnsuted beczoitles a ~ d the cot"poratlon 1>V 
vh!tu~ of hls p;,1£.ey, .,f..e ·entit:.1e4 to a shat'e oi 
t:be p~:b:t11., and 111 respouU,le tor the 1o.ssti8 
to the ext.,_t of bis PhtUiun pai4 or agreed to 
be ·pi:Ld. Yet an .t11co~rated mu.t.ual CC'lllf>&llY is 
m-t • putn8"Sh1P *n the strict -legal ·eeue of 
tbe t.,. .. • 

Ol'le et· the :teasons • mutual insurance ccmpa.ny ls not a pai-t
nerahiJi, 1n a·strict iepl sense is that 11\aabel"lil of the ccsmq,any,. 
as long as they are SDelllbers, mist l!llull'e With other aaed>ei:s 1n a 
pi-operly c,cmat1tuted class ·:Ln tbe pt'Ofits in pt"Opo,:t:Lon to their 
:Lnt~est. t1nless tbet:e ts statutory authority, ·a class1f1cation 
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~t. e,:oaes t:he principle. of· mutuaitty, ei.Ch . .- ts the ; concept tllat 
.~iu at ,the ·very foundatton ·of· -.lltual· ·tnaur.-e; 1• an tinp~ 
c1a.eetficatl,,on.- A class1tidatloia' bated •n the·•amount· -of tble a 
»-•on 1e ·• :--er'of· a-~ ts ·such a··claeatf~catton. rf euct& 
a elaa-atfMtat.ion we;-e 111.acle, ·a· 11Ut;ual -~~ :wc,uld ·be·· one 'Whoae 

·.lal9labet."•. ~1~· share· in tbe pi:of~ts .tn. prc,por-ioil to· the.tr·· ~~t 
\4th ·Qthel: ..-u'bet>a '#,il a pi-c>pet-ly 'o:nurtttutecl; daea1--not -as :~ •• 
i;hey ... ~-, 1:mt··on1y·if· they were "•mera1)ers--· •. "#Qte4 peri04 
of· u.. ate ··•anraea··tl\e bais·.le --,apt ·o~ 111ttulit:y in ·• 1111tua1 
infti;'aace ~ ·and '8 ttu:~retoa'e in derogation· of ..- 1w. 

• • • •• ' • I : ' I : ' ' : • '. 

: ,..- ola•iftcaUon ·••· o<anceive« 1'y" the•· s.ENIOD4 p,:oposal would·· 
al.o -~,- away ~t tbe pttnobl• of·'•tua1it¥~ · tt· anldb · a d.asaUica• 
tloa ._... made, . _a· mut.ua1 ~ny wu.14 be' OIMII' .t.n;- Wh.t.d.i the menibeP 
ol · th• ~Y must.· shaJ:"e· 1n ·th~ p~fJ.ts · 1n··propo&"tio0 to the4r 
~te1:eat· w.t th. •th• ~• · ill a· prop.-rly· -const.itut:ed .-c1ass--not as 
long. as they- Me sneiribel's. l?ut. _iJ9 tong as they-wre ·111-.a ~ .d:t.d· 
not·wffer •·lOH du~ing @$ 11m,e·p•·tocl fcq:-"llhic'b a 41V14ell4,.. PlfD~•- • th£• reaecri the ise-=ond prepo•al .i• a1sO ta ~U• 
,., Sta~e i.aw. · · · · · 

(Md~•- Xu 8houl~ 1:,e. · Ntec.1 t11a1i the· ~B.1111 of· the aeconci 
propoeat. ail it now read•, · wo.u14 allow the ~~ 1n th~r sole 
ti~ift and judg'llent to·eelect.·wh1dh •f certun po1t.cyholdeJ:s 
havinv. 1-ase.e · 1n··exceau1, of ·oividend.s ao\ll.rS 'be patcl ~v~•• 
91:i,s Clppntunitr. to eel• :L• - it• laoe &J:'bl.tnnr and dhW~ 
at.oa:y and. •~1-1:ive of State·i.aw.· :tt 1s r~tzed ·that the 1anguag-e 
.-uid - Cban.gd to e11Jni"8t.e th.i.e GlbJeet.1c:m.. 'lbis optnt.on wa 
based • ·the broader grounds as· 'etated.J . . 

· Jerape s. Ma.tile 

/ -


