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STATE OF MAINE ﬁj’
Inter-Departmental Memorandum pgfebruary 25, 1864 |

Térnest H. Jehnson, State Tax Assessor Dept. Bureau of Taxation

Frodon n;iéﬁgt Asst. Attorme; General  pep. " B

&¢M“3¢la§“%hx éxemptiﬁn to Out-of-3tate Educational Institutions and to

%

Your memorandum of February L0, 1964, poses two questions.

Quastion 1

You ask whether subsaction I of section 10 of Chapter 17 exempting
"Ssles to the State or any political subdivision . . . ." exeampts
only sales to the State of Maine or political subdivision of the
State of Maine and whether sales to other states or mmicipalities
ars excluded. N

Answer
The answer is.jyea.

Ezliohl

The words “in this State” or “in the State" which are similar in
import to the words "the State" are defined in section 2 of the
Bales and Use Tax Law to refer specifically to the 3tate of Maine.

It is significant that the legislature used the words "the State"
in making epeciffic reference to the entity entitled to the azemp-
tion. This phrase indicates an intent to exempt a particular state.
Had the lagislature intended etherwise it doubtless would have used
the word "states” or other similar words to refer to other than a
particular statae. '

The provision indicates an intent to exempt sales to the State of
Maine or political subdivisions thereof.

Support for this result is found in Regulation No. 2 of the Maine
Salas and Use Tax Law which provides:

"Sales made directly to the Federal Govern-
ment, this State or any politicel subdivieioen
of this State, or tc any agency of the above,
are exempt from sales tax. In addition to the
Federsl Government ., the State of Maine, and
any county, city, town of plantation in the
State of Maina, this e tion covers sales to
« « + +" (Emphasia supplied).
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i conclude thersfore that the exemptien only applies to the Jtate
of Maine or te political subdivisions of the State of Maine.

You also ask whather subsection XVI of section 10 of Chapter 17
which exsmpts sales to certain sducational institutions, is re-
stricted to institutions existing or incerporated in Maine,

Answer

The answer iz ne.

Bassena
That stbhsecticn exsmpts:

"Salas to , . . schoels . . . . 'Schoels’
wean incorporated non-stock educational in-
stitutions, including institutions empower~
ed to confer sducational literary or academi
degrees, vhich have a ve faculty, curricu~
lum and organized body pupils in attendance
throughout the usual school year, which kesp
and furnish te students and others recerds re-
- and uﬁptﬂ for entrance to achools of
sscondary, collsgiate or graduate rank, no.
part of the mat sarnings of which inures to the
banefit of any {ndividusl.” R.8, 1954, Ch. 17,
sec. 10, XVI,

Thare i{s no express language limiting the operstion of this language
to Maine “iﬁglla" - e .

The question really ls whether there is an inherent limitation eof.
this sort, restristing the operation of the exemption provision to
Maine “schoola.' :

Canarally speaking taxation is the rule and cm::ﬁ.im the exception,
(sea 157 ALR 806, 807) the preswsption bei. £ any surrender
of ¢ power unlesa the ugahtm has ated a deliderate
purpose te do so. 3Ses 1 ALR 466.

As to the particular problem of whether a nonresident entity comes
within an un‘nztien provision in a taxing statute when there is no
express provision therefor, the courts ara divided.
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"Where tax tion laws affectin
charitable and benevolent institutions
sontain no express provigion as te

whather or not forelign corpeéerations shall
be exempt it has bear both affirmed and
denied that foreign charitable corporations
or institutions fall within the benefit of
exemption laws. 8& CJS, sec. 282, p. 539.

Soxe courts, e.g., Kansas, in the case of Morgan v. Atchlson, Tepeka
& Santa Fe Reilway Co. (1924), 225 P. 1029 have said:

#Taxes must be raised for the support and
conduct of the govermnment., E tien to .
charitable, educational, and religious
organizations is bottomed upon the fact that
they render service to the stats, for which
reason thay are relieved of certain burdens
of taxation. The effect of an exemption is
equivalent to an appropriation. It camnot be .
sald to have been the intent of the Legislature
to make appropriation for the bemefit or maiate-
nance of fore charities which, at best, have
a remote chance only of benefiting the citizens
of this state."” Morgan v. Atchinson, Topeka &
™S Santa Fe Railway Co, (Kan. 1924) 225, p, 1029.

i See also the case of Younglife Campaign v. RBeoard of County Commissiomers
i (Cele. 1956) 300 Pac. 24 536 which states:

3 "1t is ‘inconceivable’ that the framers of

i our constitution could make an appropriation
that is, & tax exemption to foreigm nen-profit
institutions or corporations by the impesitiom

R of an additional tax burdan for its own tax~ . —

paying eitizenry."” =

Other courts have taken the opposite viaw stating that if an exemption

gmi-ion is silent in distinguishing betwsen residents and nonreaidenta,
t applies to both.

See the excallent discussion in the case of In Re Caoper's Eatate

| (lowa, 1940) 293 M.W. 448 which cites the cases of In Re Fiske's

' Betate, 178 Californis 116, In Re Train, 141 La. 932, Sage's Executors
v, Commonwealth 196 Ky. 237 as standing for the above preposition.

There .is no Maine law strictly in point. The case of Everett v. Herrin,
46 Ma. 357 (1839( is, however, of some help.
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That case involved the quastion of whethar or not a nonresident
"debtor” could avail himself of the benefit of a statuts exempt~
ing certain persenal chattels froam attachment.

The court said in helding the exemption applicable to nonresidents
as wall as residents:

"The statute exenpts certdin perty of
tha "deabtor' and doesz Dot .t the e
tion to the proparty of a eftisen . . . ™
Evarett v, e supra.

Clear legislative intent to limit exemptions can bs fownd in other
sections of the Sales and Use Tax Law (see discussion above re
sxeuption of municipalities, ete.) and im other Maine statutes.

Such an intent is spslled out in R.3. Chapter 91-A, sectien 10, .
1. Thase provisions are proparty tax provisions but are nonatheless
sxpressive of clear legislative intent providing:

"The real astate and parsonal property owned
and occupied or used solely for own
purposes by bensvelent and charitable institu-
tions ted s State, and none of
thesas & e daprivad o right of

tion by reasom of the source from which its
funds are derived or by reason of limitation of
the classes of persous for vhose bensfit such
funds are spplied . . . . Mo such inatitution
shall be entitled to tax tien if it is in
fact condusted or operated £ tha
5 * , . 1ie

Boting that there is no restrictive language in the exemption, the
cases above cited, the probable impact of the above cited Maine case
and other statutory expreacaions of lagislative inteat, I conclude
that the uuﬁiw appliea as wall to "schoole™ net existing or
incorperated Mains. ‘

m:agd '

¢c: . I-Attornsy General
Mr. Singer
Mr. Ledaw



