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STATE OF MAINE L(O/
Inter-Departmental Memorandum Date Februacy L, 1964

Tornest & Jobnead Stete T2 sssessor  Det-Bureauof-Tawetion
& L
ry bl Bl Wt s p 5] 1t o
From _lon 1. n(l:—lﬂ" \msE, Abfay, Saneral DGpt-
|
SuHed lafFenraffew o apahyr—inc. ey, L5043

FACTS:

An assessment of use tax has been made against Haifenreffar &
Co., Inc., based upon sc-called "point of sale" advertising
wmaterial shipped by Haffenreffer & Company to distributors in
this State. The zsseszasmznt ls based upon the aasumption that
title to these materials does not pass to the diatributors
until receipt by them in this State. The Company contends that
title to the materials passes to the distributora upon delivery
to the carriers in Boston.. '

The advertising material in question is not ordered by the dis-
tributor, but is shipped to the distributor by the company from
tine to time, as the company determines best; it is always
.shipped to the distributor at the same time as beer which has
been ordered b{ the distributor is shipped. This practice has
been in operation for some time. _

The distributor determines the means of transportation of the
bear from Massachusetts, dealing with the carrier and paying
for tiansportation, presumably on both beer and advertising
material,

Haffenreffer & Company apparently has no Tepresentatives in
Maine, nor is the distributor their agent.

QUESTION:

In the lizht of the above factual situaticn does either Haffen-
reffer % Company, or the distributor in this State, becoms liaole
for use tax on advertising material so furnished to distributors
of their products in this State? '

ANSWER:
No.
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Erpest H. Johnoon, State Tax Assessor Pebruary &, 1964

BEAJONS;

"A tax L8 imposed on the storage, use or
cmmmhmsm;zm‘i

ble parsonal pre ’ od ot retail
stle on and after July 1, 1963, at the
rase of A% of the sale price. Evary person
se storing, weoing or eotharwise ie

lisble for tha tax uatil he hes paid tha
DamE has takem & receipt from his seller,
thereto duly authovized by the Tax Asscesor,

bas collected the.
v in which case ths saller

e for it. Retallers registered

undar saction 6 or 8 shall collast such tax
the Tax Assessor.

*'Ratail sala’ or 'sale at retail' mesns any
sale of mgim sonal proparty, in the
ordinary ecourse of business, for consuaption
or use, or for :x.wwu othar than feor re-
form of Miu parsewsl L
orm par PIOPETEY « « « o
R.8. 1934, ter 17, uetion 2 as amended.

":Sale' weans smy tranefer, oxchangs or barter,

in any menner or by any seans vhatsoever, for a

considoration in the nsular course of business
o a2 s o .8, 1958, Chaptar 17, section 2 as

it follews that in order for Haffenreffer & Company te be liable

for a wuse tax, it wowld have te:

(a) Parchass the property at "rotall sale” and

in

(d) lltn.'n. uss or etharwise consume the proparty

!’heu is probably no question but that requisite (a) has basen
datermining

satisfied; the problom here is in da

who made use of the

tangible personsl property im Maine; the answer to this deteruina-

tion is dependent upon:
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Eraest M, Jolnson, State Tax Assassor Pebruary &, 1964

1. Vhat the nature of the transactisn was, and

2. Whare title to ths tangible parsenal preperty
ma

The trensfer of ths advertising mtu-hu was made free of ehsr;-.
It is a common praciice for manufacturers to soend edvortising

m aterials into ansther Jjurisdiction, In seme instances a mrn
is made therefor, soma smeh-rgsum it a

nade or the hmtdtruththumtmam
sentatives iwn state, tha preblam is clesr cut.

Assuiing that a ¢ bhad been made with title s outside
ths Suu. the ﬂh:ﬁu r would have to pay m’::am

Since theare war no written expression of tha parties'’ l.nmu.
meort to the UniZors Sales act, R.8, 1954, ptar 183 _
tloms 18 and 19, pavticularly Bale & ef the latrer a-atiuu. wouid
indioate an imtention to trensfer title to the in Masssobu-
satts; the faot that tha seller's muvtmu d with dalivery to
the carricr whe Ls sslectad by tha duyer, ths 's paymant of
transportation charges and other ¢ircumstances all sarve to indi-
cats an intention to psss titls upen dalivary te tha carrier, f.e.,
in Maspachusatts.

Thoreforwe, if the transaction wera & sale, there would be no use
tax on Haffanreffer & Cowpany, rathor, 1t vould be om the distribd-
mrdmahmmuﬂuaummmunwl sale and waing.

If vwo charge bad besn made and mmpu{hﬂl:onumtdmctu
to the msnufacturer's repressutative or somen for free diatribu-
tion within the taxing state, sr byesught im by the manufacturer
iteelf, 2 use tax would ba due therson frem manufacturar.

"On mmuag or proometional materisl, wee
"gp 8 on purchase price er cost it
.distributed instate by cutstate mamufacturayr,”
lowa, Prentice~Eall, para. 21,140,15; sce also
Putmc-MI, Aln. !'m. 21,140.5.

| Su alse mu«-ma., Bales Tox:
Als. Pm. 21,140.5
804

Aris, 21,8 f
Ark. T 21 ,18&. 19, 23,052 |
Ga. 21,362 |
Okla. *  21,246.28 |
wc Vl. " 21 1‘00“; 23 m 1
Wav. " 23,002 Iu
®.C. »  21,603.3 ‘
Pa. " 21,140,120
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Ersest R. Johmson, State Tax Asscesor Fabrvuary &, 1964

Somo astotes, e.g., Misziaalppd, exprussly tax such a situation. /

* . .. 'vze’ or ‘comsunption’ shall /
mxm ﬂ;; benefit -mus::‘ or te hl.n /
raal parsons (g4 er causing -
to be ted inte this State tangible

advextising or eales promotional materisls.”

umtuiﬁi Usa Tax Law, L. 1953, Ex. Seas.
S Chapter s suption 2,

Hovaver, probloms arise, as hers, vhere no chorge {s made and prep-
arty is dalivered to & common carvier empleyed by distributor for
uli::r,y te gittrmuer. is there a sals or is the transaction of
another sore

Glearly, thers is mo cunsideration for ths transfer; it is apon-
tancously and gratuiteusly made. ¥p exerzise of dominion or control
::: a- pexrty is made; presumadly the distributor csn ds with it

The msnufacturer does Tecaive an indirect benefit if the advertisiag
meterial prowotes more sales and thus more ordars from the distribu~
ter; if thare is glive-sway uerchandise presmmably good will is
acquired but this is the most that cam ha said,

The transfer of tizle to the advertising smaterials is not marked by
or dependent upon & considaratisn. A consideration, under Maine
statute, is neceasary to 4 ssle, (Ses definition of “sale” osupra),

Conzideration is defined am:

" . « » something of legal value
woving from ouns parson to a&nother.”
8-A Words and Phrases. GConsideration,
page 236.

Further, a sele weually imports a valuable consideratiem.

"The word ‘sale’ in it¢s broadsat ssnss
comprahenda any contract for ths transfer
of gronrty for a valuable considaration.
1t is often veed in & moxe limiting sense
s embracing only those centracts founded
apon A noney conaideration.” 38 Worde and
Phrases, Sales, 85,

!
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Brnast H, Johnson, State Tax Asusszor Fsbruary &, 1964

|
‘ "A valuabls consideration may bs either 1
| 8 benefit vo the promisor or a detriment \
te the promisce, or surronder by latter .
| of sema lagsl right he was net othexwise
i bound to surromder.” & Words and Fhrassa,
" Val. Cous. Pages 21, 22, ' .

“A pecuniary consideravion 1s & necessary

slement o:i 2; '&1@' &g that term ‘ﬁ usizally N

qmployed larence o Persd property. |
Wordo and Phvassp. Sales, 84, — <

Since thare is mo consideration here, a8 48 required by a cale, ths
transaction is more mnalagous te a gift,

YA gife haz boen Judically defined as a
voluntary transfer of preperty by ons to
anether withsut auy consideration or com-
peasation thercelore . . . . Hemce, it Lo
apparently wsll establiadied in law that to
conastitute & valid gift a trunefer must de
voluntary, absaluts and without concidera-
tion, As applied specially to personal
proparty, & gift hos deon defined an the
voluntary act of tramsfarring the righe to
and posgession o0 a chattel, whargby one
person rencunces aud aunother immsdiatsly
scguires all right and title tharete.”

26 Am, Jur, Gifts. Section 4.

The courts have esteblished many distinctions batween gifts and other
transactions, Owing to the absence of consideration a gift inter
vivos dose not come within the legal definition of & contract; to
stand on the same foo ¢ & §ift snd a contract sust be alike in
respect of being executed. See 24 Am, Jur., Gifts, sectiom 1i.

Iha cbief distinction between a ¢ and o gift is that in the forme
& valuable censlderation is vacessary, wheress the Tatter feed oot
Feat for LEs eupport on any [deration of value,

It iz o gensrally accepted rule that gifts inter vivos must be fully
axecutedv~that is, there must be an intention teo transfer titls te the
proparty, & delivery by the donor, and an acceptance by ths dones.

if anything remains te be done, the transaction merely comstitutes an
txscutory agresmant to give, and the title to the propearty doms not
pass. Thits & mars intention to give witheout delivery is muiu?js
I:; intention must be axecuted by a complete and unconditional deliver-

L
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Ernest H. Johmson, 3tate Tex Assessor February &, 1964

: “It ie wall sattled that thers muet be a
g alear but wmistakable intention on tha
\ part of the dencr te meks a gift of his
\ property in order to conatitute & valid,
; sffsctive glft inter vives . . . . Thus,
it has baem held that a delivery of
property, wnlsass nade with such intent, \
doas ot asount to & gift . . . of peraswn-
ality . « « » Tha domov wmuat intend to !
relinguish the right of deminisn on the one
hend, ond t ocreatse it on the otheyr, snd ’
this intention to make a gift must be a

sent intention; & were intemtion to give

the future will not suffics. However, &
dener’s {atent maed neot be cxpresssd in any
particular form; but may be manifesved by
aots ov words, or both, or it may be inferced
£rom ths relation of the parties in thse
surrounding fects and circumstances.” 2& Am,
Jur., 0ifte, section 21. BSee aleo 79 W, Va.
302 {92 8.E. 561 mmd 3 A.L.R. 1257), )

1t is genarally held thst an actual delivery ls neceessary for thes
oonsummation of a gift-~when the subject of the gift is capadle of
nanual dalivary; otberwice, there must be such delivery as the
nature and situation of the subject sought to bde given reasenably .
parmite, and this dalivery most clearly manifsst the doner's intem-
tion te divoet himself of title and posssssion. It is usually
considared sufficient iff the domer hae put it in the power of the
donee to take possession or if the donee can take possession without
comaitting & traspass. ' :

"Although there must be a delivery and .

‘accaptanse in erder o comatitute & valid gife,

it does not nsceasarily follow that delivery

must be made to donee personally; it may be

made to soms thisd person for his , . . . The

gite is not complete until thers is an sctual delivery
to tha dones or te zomeone for him, and until the

gife is completed by delivery, thes donor may reassert
titlie to the property . . . . 1t has been hald that
& delivery of proparty to one as the agent or trustee
of tha denes, wnder such cireumstances as to iadicats
that the donor relinquishes all control and dominion
of the property constitutes a cemplete and irrevocabls
giftt . . . " 24 Am, Jur., Gifts, section 30. See
also 8B He. 146; 63 Me, 367; 106 Me. 433; 54 Me. 4A6;
81 Me, 231; 56 ¥Me. 324; 110 Me. 550; 11l Me. 21, 73 Ma,
33; 110 Me. 550,

s s e 4
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Ernest B, Jelmson, State Tax Assesser Yobruary &, 198&

Acoaptance is \:\'Cmiiita. but it =ny be implied. e

"An aecceptance by. the dotee is& held to

be an esssential element of a gift inter

vivoz . . «» « Acosptance, howaver, need

not bs mada immediately. It is sufficient

that the gift is sccepted without actanl ;

vevocation by tha domer . + « » The

sxsreise by tha donee of deminiom over the ;
. subject of o gift, or an sssertion of the right i
therete by him, is generally held to be

ice of hiz accaptance; . . .. " 2% Am, Jur. !

Gifta, sactien 40,

"As & general tule, a gift to a dones
without his kuswledge, if mada in prepar

. form, vests the. in him at once,

i subject to his t to repudista it when

T R B |
[ : : complete a 1 3
i :Lﬂumnia the potssscion and control ‘.

the

reof to & rd person as trustsa for
denae, the gift will ordinarily bde up-
hald, althe the domes had np knowledge of
¢ the transas « Tha act of the trustec in

. receiving ths property smounts to an Aceept- "
\ ance by him in benalf of the dones.” 24 Am, A
‘Jw t.i iaﬁm tl: R

“Acceptancs by thl..l.y dog;a 1:" be %lpuqd 1;:1,
presused, ¢ operates me
uthoﬂmm. s« o™ 24 Am,
Jur., Gifts, ssction 1Il7. Sea also the Maine
cases of 126 Na. 84 197 Me. h82; Lak Me. 337

All the clemants of a gift are pressnt hers.

Thare has besa & voluntsry transfer without consideratien; an intention
to give (which at the least can be implied); thers has been a gon- -
strugtive delivery of the property to an agsnt or bailee of the donae,
and .wepm by the dones (which acceptancs is, st tha lsast,

pre * '

1 conclude that title to the advertising material passed, by gift,
outside the State and that Haffeureffer 1o not liable for the use tax,
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Ermaat B, Johnmson, 3tate Tex Ascceser February b, 1964
Purther, since the Wts of a uss depands upen purchase for a

considaration, usa of prepaorty acquired by & gift or otherwise
without mui.:hﬂthu clwtubu taxed. Sae Ohie, Premtice-Hall, para.

21,312; New York Frentice-Hall, para. 77-074.

JRDrapd



