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February 3, 1984
Dean Pisher, M. D., Comnissionexr Health and Welfara
‘George €. West, Deputy  Attorney General

Responsibilicy for Prosecution in Cases of Fraud in the Public
Aisistance Programs

FPACTS

There is some confusion in the Department of Health and Welfare
concerning the responaibility for prosecuting, either civilly or
criminally, cases of fraud which may oecur in the public assistance
m’mu ;

_ The Division of Pamily Bervices kas prepared a procedural manual
for uis of employees within the division. It is necessary to imple-
ment this manual by understanding the areas of responsibility of the
Attorney General's office and the various County Attornsys.

QURSTION NO. 1:-

What are the areas of responsibility of the Attothey Genaral's
office and the County Attorney for prapaving a case for prosecution
aftar the Division of Pamily Services has concluded that fraudulent
intent was present?

ANBWER NG, l:

REASONS 1

The answer ¢o this question doss riot depend on the interpreta-
tion of any statutes or decisions of any courts. It is m metter of
practicality and gooperation betwaen three agencies, namely, the.
Department of Health and Welfare, the Attorney General's offica and
the County Attorney. ' :

When potential frand cases come to the attention of the depart-
ment, the worker will have the first contact with the involved
recipient. The procedure of the worker is outlined in the manual.

The problem seems to arise at the place on page 4 of chapter IIX

(Rev. 2/1/64) vwhere the Welfare Resources Unit assumes responsibility
for the referral. The answer to the apparent problem is cne of
procedure and cooperation between the Director of the Welfare Resources

Unit and the Assistant Attorney Genaral having jurisdiction of the case.
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. Dean Pisher, M.D. o Fedbruary 3, 1964

: {In oxder o answey the qunum elmiy, I mukt prasume to
suggest some proceduie at this point. I d¢ this mltung that X an
ancroaching upon your administrative prexdgatives.}

© The Divestex of the Welfare Resources Unit should immediately
forward the referral te the Assistant Attdrney General having jurise
diction of the case. fThe Assistant should yeview the matarial and
detexmine what svidence is nesded for prveecution., He should then
tranmit the referral and his written statement listing the necessary
evidence to the Directox of Welfare Resourcas. The Director will
obtain all necessary evidence and retun it with the referral to the
Assimtant, The Directer abould List, npnrnuly, any unebtainable
wlm-mdtmrunmuhmunab&

12 the Assistant beliwves there is sufficient evidence for crim-
inal action, he forwards the material or consulte with the County
Attoiney. The County Attérney then decides £F-the evidence will
support a urimtml chargs. The County Attorney may want some addi-
tional evidence. %his he obtains thraygh thé Sheriff wr State Folice
or he may ask that the department obtain it, The County Attorney
handles the casa in court. He may ask the jssistant to aid him ox
he may not, That' is the declsion of the Coupty Attorney. ,

I1f the Assistant mmm that t.ha evidenca is not sufficient
for criminal presscution, he may bring a civil action. He may also
bring such an action if the Qounty Attorney refuses criminal prosecu-
tion.

Hence, the conclusion could be stated that the Assistant (1) re-
views refevrxal to determine additisnal evidence necessary; (2) refexs
case GO @ounty Atterney if he belisves evidance will support criminal
prosscution; (3) assists County Attorney if requested; or (4) .prose-~
autes civil actien on behalf of the Statae.

The Wty Attornay (1) reviews evidence to determine if he wiil
prosacute, criminally; (2) determines need for additional evidence;
and (3) prosecutes casa.

QUESTION RO. 2:

Is a County Attorney required to follow the procedure set forth
in the Maine Public Assistance Procedural Manual?

ANSWER NQ, 2:
¥o,



. Daan Fisher, M. D. -3 Fabruary 3, 1964

It must be bornme in mind that the County Attormey iz the Prosscut-
ing official for the County. He is respomsible fox the diligent
investigation and prosecution of all complaints &f violations of
criminal statutes which come to his attention. Xis duty is a skatutory
g$ne.

The Department of Heslth and Welfare is charged, by statute, with
giving financial assistance 4o pexwon¥ in nesd. 7The statutes also
provide that certain scks by recipidnts of assistance or by persons
abetting recipients are criminal acts. Certain scts by recipients may
rosult in loss of asisistance. Some acks may not be criminal in nature
but may ailow the Department to recover assistance paymants by eivil
action,

In oxrder for ths Depaxtment, through its lavge and scattered field
staff, to have some uniformity in procedure it is necessary to seb up
mathods of determining improper. acts by recipients ox others. Alse, .
it is propex to sat up procedures for reporting such acts to the
central or state office. However, it must be underxstood thak this is

solely s patter of prosedure within the depaxtment, It is binding
only on the employees of the department,

No official, state, county or municipal, invelved in enforcement
of the law is bound by procedures saet up by & depariment for use of
its employes. Convarsely, no department mey set up procedures for
investigating or weperting alleged cximinal acts that ate binding on
lav enforcement officials.

Gebrge . West
Deputy Attorney General
GeN 1 M



