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STATE OF MAINE No
Inter-Departmental Memorandum Datddanuary-31., 1964
TEemy 2. Johnson,—d esgor  Dett._Burean of Taxation
: ' AT 44 ——— Dept. % " "

Subject_Southern M{ll and Mastufaeturing Ce. Rez. No. 51429

and Rieker Classical Insti.tut.. and Ricker College

Ricker Glaosical Institute snd Ricker Collage, heraafter referred
to as Ricker, desired to have comstructed upen {ts preuises a
doraitory bullding end further te laase tha buflding.

An arvengement wan enterdd into wheredy Southern Mill and Namufsce

um;ao..wm»mmnummu would build che
n;u conplation would sell it to 0.1.'!'. Educational

lnimlm 2.1.7 would then leaso the to Aickes.

Au agrsement wvas sntered ints betwesn Rickex end mhm.
sgreemant is entitled "Bullding Agresseut™ and “Lease."”

Baduced te simple nm, tln th that Southern will
build and leasa to Ricker wz » The lease ia to
n for & mnmu tisia with periodic payments being wnade
thareunder. Upom all payuents bns.u made, the Lasser will surrender

ticle te the dormitory to Ricker.

sleven of the agreemant recites that title te the dormitery
lhl be vested in Bouthern at all times daring the temm of the lsase.

mmarmmmM#nMeumhumurm;
going into the on tha theory that the building was not

mmmtornim to Ricker who 1d exemp? £2om tax on sals
meu personal preperty by virtee of Mu- 17, sectiom 10,

The college contends that the sele was & security Sromsactien and
in m nature of a conditional sale and theruferd, since the sale
was in reality to tha colluge, on sxenpt enticy under the Sales and
Uose Tax Law, there is no tax,

QUESTION:

Whether under the "Building Agresment and Laase™ the materials
are tasahle, i.e¢., doea murfu sxemption apply?



-z-
Ernest H. Johnasen, State Tax Assessor January 31, 1964

ANSWER 1

miuumu ars properly taxable; Ricker's exemption does not
apply.

REASONS

Ths Law:

“Ho tex on sales, storage or use shall be
collected upon or in comnection with:

s.-ll' to . » « 8thools . . . . 'Schools’
sean incerporated non-stock sducatiomal
institutions, {ncluding institutions empower-
ed to confer educational, literary er acadamic
degreas, which have a regular faculty,
curriculum and organised bedy of pupilas in
attendance throughout the usual scheol year,
which keep and furnish to students and others
records required and accepted for entrancs to
schools of sescondary, collegiate or graduate
renk, no part ef the net earnings of which
inures to the benefit of any individual.™
R.S. 1’”| GCh. 17; aac. 10’ IIVI.

Authorities nesd not be cited to indicate that tax exemptions are
strictly censtrued. '

With this caveat in mind we must proceed to an analysis of the
transaction.

1t ia tyus that a conditional sales contract is within the defini-

tlon of "sale" as dafined by the Sales and Use Tax Law. However,

t‘ha thtn ul.; is a condi{tional sale {s it the type contemplated by
statute

Distinctions muat be mads:
a. The agreement is one for the asle of realty-~-conditionsl sale
g::a not apply to realty either generally or in the f£ield of tax

b. The tax {s on materials incerporated in the building; Ricker
is purchasing not perseonalty but realty.

The Sales and Use Tax Law is concerned only with the sale and taxa~
tion of tangible personal property. The transaction in question
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invelves the sale of a building or ths lasse thersof. A bullding is
considered real property with certain exceptions, nene of which
appear hare. Psrtias may by their acts or conduct indicate that a
certain structure is te remain persounalty even though affixed to
ml,t{wl‘:n where, in the instrument presented us for review, does
this tion 4 + Rather, the parties seem to intand that

tha building realty. ' ;

The inptrument interprated when applied to tangible parsenal
perty might be construed as & conditional sale contrset. However,
t does not. It purperts to leass or rent raal property. Tha
document doas not purpert to be ona for the tional sale
materials but rather specks of a completed structure.

It is allaged on hehalf of the mnci:nthat if & tax iz levied upon

the materials by the Bureau of Taxat: that tha eollegs will have

to absord the tax at amy rate aince it is liable in tha nt

therefor. The answer %o this is simply that the college has con-

tracted away irs right to take advantage of the tax examption. ,

:rtamg it sheuld not now be heard to complain that it will have
Pay e Lax, ,

While it is true that if a collage complies with its covemants that
it will be the ultimate buyer, by no stretch of the imsgination canm
it dbring the transaction within the exsaption afforded by Chapter 17,
section 10, subsection 16, I1f the materials had been sold to the
college on & conditional sales contract, section 10, subsectien 16,
would apply; if an item of tangible peraonal frnp-rty had deen seld
te the cellege using language similar te the lease agreemsnt sud-
goction 16 would then again apply. 1t is important, however, that
0o pretense here was nade of sel tangible pearsonal property,
rather, the parties wera concerned with the gw:rchnn and sale of a
building. The transaction might more aptly termed analagous to
& bond for a deed than for a conditional sale. Since the builder of
thie building, who had title at all timesg, purchased and used tha
matarials in constructing the realty it {s& proper that the tax be

paid by Lit.

The instrument indicatee that the personal property wis sold directly
to ths comtractor and used by him. Thare was no tangible persenal
propecty sold to the collage.

Wa therefors do not see how the exeaption afforded by the Sales and
Use Tax Law can be appliied other than by & distortion of the intent
of the Legislature.
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He nete also that thare is no avidence that the centracter wes
eperating as anything other than an indepondent contractor buying
matoriala in his ovn name. 1In faet, the instrument provides that
the contractor will provide and pay for all wateriala, etc. .
necessary for the completion of construction. The sale therefore
was one to the centractor and not to the college and ia taxabdle.

JRD:zepd



