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STATE OF MA.INE \(x 
. /~ V 

Inter-Departmental Memo:randum Date a.,,..... 4, 1963 

PMl'l'Sa 

Some ••llera of woaea.•a. olathiRg mak•. practice of making. 
aepeata 4lbarge for alt:erat;toaa tbat IUJ'-b• -..-, • .., to fit 
certain cloth!~ to• pat1o.u1AI' auato-r. · 

Qen41rall7 two ·type• Of •al•• 8" mad• ~- the•• ••ller•, , to wit:1 

c .. h aale• 

Obarp •alee' 
Where :elotldng i• eb.wsed: paeraliy .tbei:-a are_ two aalea alipa, 
011• tor" the olothing1 oM fOJ! ~ al 't~at:l•u·~ . · 

Wb.e" olot-lu.01 f.• ,-14 for on• oa1b batif.a it uy be billed u 
·above or-· •al•• •lip:elunf:tnc botb. our, .. ..,. be i!Vfte I 

ISSVSt . 

Wbethe1' ot&•P• fol' a1Mratiou wet~ be oouidered part of th• ••laa .price •tiler •~P-•teJ.y ■tated or 1\91:. 

!d!!•· 
~ 'Sale pi-tee• ,.eau the total ~u.nt . 
of the •al• . . . pi-ic• • •. • of . a re tail 
.aale • • . iacl"4ial _,. . aeniCM that are 
.a part of ■POh •al•• vaJ.•4 1a lliOU1, or 
,ot;harwi••• including all rec•i~•• caah, 
or.iit■., ••·property of an, k~ad -• ,aatwe 
• • · • • " · Ob.apter l-1, ••~ioa 2.. 

". · • • nor ·•hall 'aale prioe' inc.lade · the 
t,ld,ce reoetved for lab* or aervice•: uae4 
1.n .inatallitag or applying or npairing .:ti. 
property •old, if ••parately charg_. or 
stated." t&pb.ui■ eupplied) Chapter 17, 
section 2. · 
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OO!IOLUSIOll= 

Ia order to ·an.awer the above 41ueatf.Oll it ia nee••·..., to determine 
the time of .PA•••I• of title. 

If title did not paaa until after the coapletion of the ••vicea 
the charge for ••nio•• would be includable_ in the tax ba••• If 
title puaed ·~rtor to . the ■ervice■ being perfermed, ·the charge 
for ••rvice• woulcl not be includable in. the tax .ba••. , 
Th•~• 11 no written in.trument in exi■tence indicating -th• intention 
of the partie•1 the nly writing in exiatenc• i• th• aalea alip 
i~dicating the reapective charpa. · 

Re■ort, therefore, mu.at be had to tbe tJn.ifon Sale• Act, which act 
contains rule• tor ~outraotioD of the intent of the parti••· 

"The quea~:lon whether a •al• b.ae been 
ooapletecl -,4 title to the propert~ 
in~lved bu pa•a-4 der•nd• on: the ·. 
inteatiou of tu put ea at. tile ti•. 
the . cena-aot WU Nde. Where •ucb intent 
ta aot axpreaead., .. ia the iaatant oaae, 
it aut be 41acO'Yel'ed from tile •urroundin.g 
ciro\B8tancea anct fro• th.• conduct an4 the 
deeluationa of tile parti••. Under the term, 
of the U11ifrma Sale• Act ••• certain rule• 
are lai.4. 4o,,n for ucertain.ing •aoh. :lnte111:1o·n•." 
.Wallworth v. Cuaaiap • 13.S Me. 257 (1937) 

The Uuifor• Sale• Act i• found in Cbapter 185 of th• bviaed Statute• 
of 1954 and it• pertinent proviaion• are as follow•• 

ttsec. 19. Rule• for ucertaiaieg intention. 

Unlua a different intention appeara, 
the follovina are rnl•• for ucertaiain1 
the intention·of the partiaa a1:to th• 
time in which th• prop•rty in. the good• 
i• to- pas■ to the buyer. · 

&ula 1. Where there·i• an unconditional contract 
to sell ■peoific gooda, in a deliverable 
atate, . the property in the good• pa•••• 
to the buyer when the contract i• made, 
and it ia immaterial vbether the time of 
pe,ment ·or the time of delivery, or both 
be poatpon.ed. 



-3-

Eme■t . u·.. Jobnaou, State Tax Ae••••or September 4, 1963 

aule 2. WIMare there i1 a contract· to ••11 •pecific 
goode and the aeller i• . bound to do aome­
thing to the gooda, for the purpoae of 
puttiag them into a deli-..rable ■tate, . tb.e 
property doea ~t paaa until &\ICK thing be 
done." · (Blapbuia auppliacl) 

Tb.are ia no queatio~ her• but what the good■ ·1n qaeation are 1pecific 
and .. cartained g~•I the quaation which ia of ~~ry importance ia 
whether tha good•· are in a ''deli verabla a'blte", prior to the alteration• 
being performed. · · 

If they are in a "deliverable atate• ·prior to the alteratiena being 
performed. Rule l of tbe above aeetion would operate to ·ill4icate the 
paeaage of title at that time. 

tf- they are not in a "deli-verabi• etate" until after the alteration• 
are per~ormed title wcnald not p~• until that time. 

We auat- therefore ceuicler wlletb..- the performance of the alteration• 
ia • eoad:ltion precedent to 1:h• tran.fer of the property, tb.at ia whethei 
•-thiq re11&iu. to be don• to put-th• aood■ in a "deliverable atate". 

What i• aaant by "deliverable atate"? 

Tbe rule 1• -generally stated that if the tranaaotion rftquir•• the 
••11-er to put identified 1ooda in a deliverable atate, unl••• • 
differeDt intention appeara, the property interest doea not P••• until 
that ia done. Sae 46 Am. Jur. Sale■, ■ec. 420 . -. 

"The ba■ia for thia -rule haa beeft aai4 
to 'be a utural in.fer.nee; partie■ clo 
not intend the property ia.te_reat to paaa 
at once if the aeller h.u yet to expend 
labor on the gooda before tb.ey are in tile 
•tat• ·called for by th• deal .. " yold, The 
Law of Sale■, Jnd Ed. aec. 26. 

The cue of JC.abn .v. Ro■enatiel, et al _(M.Y. 1924) 298 F. 6J6 in 
di•cuaaing the reuon for the rule_ of deliverable ■tate indicate■ t~• 
reaaon for the rule ••i• that the partiea do not .pre■mnptively mean 
to paa■ title till tbe ■eller hu fiui■hed hi■ part of the performance 
and the buyer·baa only to take the gooda." 

The contract then, remaina executory until the ■eller ha■ completed 
hi• performance. 

"A contract of ••l• i■ aaid to be 
~•cutory when there remains ■ome­
thing to be done the performaace of 
which ia a condition precedent to the 
tran.afer ~f th• property. Accordingly, 
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the principle i■ often.atated that U 
•D¥thing remains to be done by either 
party to the treaaotion before delivery-
.. for·example, aomething.reaaining to 
be done to determin.e the price, quantity, 
qual:l,ty or identity.of the thing •old, or 
aome.1:hing · remaining t.o be done to make it 
deliver~ble • the contra~t i• merely executory 
an.cl the title doe1 not ve■t in the b~y•r 
until auoh acts have been performed." 
46 lila.· Jur. Salea, ■ea. 420. · 

Deliverable 1tate doea not neceaearily refer only to aomething 
done in the manafact.ure of the 1ooda th~elve1 but may refer to 
uy act contemplated by the parti•• which :la nec•••ary to the 
completion of the trauaction. See ICahn v. aoaeutiel ■upra. 

''The baai• of the preilaption 1tatad in 
thi• rule, •• ia the -natural inference 
that tile p.-tiea do not intend an immediate 
tranafar of the property in the gooda if 
the aeµ.ar hu yet t• expend labor 011 
them before-the? are in the stat• contemplated 
by the •gain. Willi■ton on Sale•, ■ec. 265. 

"•good• are in a •roive.r•ble atate' •• ·• 
vb.en they are in auch a atata that the 
buyer wolll.4, under the coi,.tract, be bouud 
to take deltwi"J of them.'-". Wilµ• ton_ on. 
Salee, ■ec. 26.5. 

"Tllerefore it u not neee■1ary 1m .or4er to 
preclude tb.e pre,umption of an i-ediata _ 
tranafv of th• property in th• good• that 
the work to be done by the ■eller ab.all be 
•ocb .. to change the character of th• 1ood■ • 
An obligation to pack or load them will make 
th~ pre1umption applicabl• if th~ ■eller•• 
undertaking wa■ t;o -•ell the good■ packad or 
loaded." Willia~oa. 011 Sales, aee,.· 26S. 

Tb.e lading and apparently 01:4-y case on the question involved here 
ia the cue of Gro•• -Income Tax Divi■ion,, v L. s. A"•• .l co. 
(Ind. 1954) 118 N.E. 2d ·480. 

The facts, a:lmilar to those here, were u followa1 

The appellee at ita atore sold women~a au-its, coat•, dresaes and 
coraet■ in ita r~ady-to-wear departments. In some of the higher 
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price bracket•, JOI of tbe cuatomera required aome a1terationa. 
Th• ••1•• ticket• •tat:ed the price of the good■, plu• the amoun• of 
work for alteration•· aeparately. Items for alteration c~g~• varied 
according to the ..,ant of work required. · · 

The court, in dete~r:dng whether the &l.terationa ahould be taxed 
at the avvic• ~a.ta uid1 · 

"We believe ~t tbe cuatomer bargained· 
for••• a auit, coat, •~u■ , · or coraet · 
tut· fit her •• ·• Somethin.g remained 
for tAe ae1ler to · 4o o put· t he ood■ in 
a 

. m•• l Co. aupra (Bmpba■i• av.pplied) · 

Of aia11ar iapol"t 1• the c .. e of J.B. lraclforcl Piano Co. v. Jtaoker 
(Wiao., 1916) l.J6 R.W. 140 iaivolvin.1· alterationa to a piano. In tbat 
cue ddendan.t agreed to t.alGe a piano provided the ca■e would be 
•tained a darker color· aud tae tone be made more br~lliaat. • 

Th• ceurt th.en aaf.4 (in 4'terad.ning tbe paaa-age of .title)1 

"It i• vbvioua tut tb.4' pia.n.o wa■ · not . 
in a 4eliverabla atate until· the color• 
ing of tb.e cue ud been altered to complJ 
wt th tb.e concU. tion■ of the ■ala • • • " 

\he followiag rule ia alao noteds 

C&lif or.nia: 

"Any otutrgea for altuatio-n• prior to 
the time title to the coapleted &ermant 
puaea to the eaat_.r are •ubject to 
tax. Puttln1 on cuf:f e, •hortening or 
l•~hening •l••••• alld fitting the 
waiat are oonai4ered. part of the 
fabric•tion of the garmeat aJld· chargea 
for auch alteratione are includible .in 
the measure of the tu." California 
Sale• Tax Couuel. Prantic••Bal.l, State 
and J.,ocal Taxe■, Salee Tax, c.al. Para 
23, 613. . 

Circwutancea (See Willia1=011 on Sale■, aec. 2es) having aaa weight 
to indicate illlllediate paaaaga of title, ••I• 

l. Del i~ry to buyer 

2. Payment of,whole ·price or a con1iderable part of it. 
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(Thi• reuoning inapplicable if payment ia •~ll and apparently 
intend•d te bi~ bargain), are ab••At. 

"Tile queation is purely one of fact 
in each cue!" W111i■ton on Sales, 
aec. 26.5. 

In the factual situation given there is no delivery to the buyer 
nor do moniea paaa before the alterations .are performed. 

In apeaking of the problem of ••l•a and e~icea~ Jerome R. Helleratein, 
an eminent authority on etate taxation 1 ~it~ng 1n 11 Tax Law R.eview 
1tate11 

"Ee~•ntially we regard o~aelve• aa buying 
the ftniahed article whether the suit or 
the drea■ or the livlng room couch·ia made 
in ·tne back of tbe.~~P by apecia1 order or 
in the factory a thoua4Qd m:llea away. In. 
both inatancea product• and 8$%"Vioe■ are 
involved. •. The difference between them is 
a matter of timing of the var£oua atep• in 
relation to tile cut:Oll9r'• order. And in 
b•th c•••• tbe aignificant -.cenomic event 
ia the del.iTery of th• completed article . 
·to tha coatomer. Renee taxing both the aervicea 
and-material• which go lnto the finiahed article 
whether acquiraci from ou or ■ever~ dealers 
and wbet'l:lex- c1H tom made or '• tore bouahten. • 
aeema proper.• 

It ia clear therefore, that the parties herein di■ouaaed did not intend 
that title-paaa until after tha completion of the alteration•, that i• 
until the good• are put into 1uch a 1tate that the buyer i■ boalld 
to take them. 

It ia concluded .·that the chargea for alterationa are properly 
iucludible in the t~ ba1e. · 

It doea not ■eem of any moment that the charge■ therefor are aeparataly 
atated or that the tran1action may be for cash or credit. 

If a "'different intention" i• shown by the partie.a that intention ia 
controlling. Hc,wever, h~re we have no facta, circumatancea or ■tate­
me~ta which would show a different intention other than to indicate 
what the customer desired wu a finished item that fit her. 

I ·am aware that it may be contended that charge• for alterationa come 
within the ■tatutory proviaion exempting from taxation "tbe price 
received £or labor or service• used in inatalling or applying or 
repairing the property aoldt if aeparately cbai-ged or stated." 
(See Chapter 17, section 2) 
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Many 1tatea, e.g.· Iowa, in.exempt'ing certain ■ervice• from taxation 
expreaaly·provide for the exemption of alterationa. Thia i• usually 
done-in conttu.nction with language exempting charges fQr "inatal1ing. 
applying or· repairing" the property· aold. · 

However, aince Maine Law doe■ not include thia expresa language we 
muat ..,_iae the meaning of . the worda uaed to ••• whether alteratiou 
.i.a •J"non,moua with an.:r of them. 

The following definitiona.will be found helpful. 

Alterat:lona 

Alter 

ttThe · wc>ri 'alter·• meaaa to 1Uke • 
change in, to modify, to change ■ome 
of ela•b"ttat iaaredi•nt• or deatroy­
iAI identity of thing affected, to 
•ary in. aome d.ep-e•." · Noyea v. . 
Rothfe14, 78 R.Y.s. 2d 433, 436; 
Word■ and Pb.raaea, V. J, P• 397. . . 

~In the ordinarJ' acoeptation of the 
word, an. 'alterat:i••• i• a change of, 
a th1ng froa ou form er atate to . 
another, that 11, ma'Jting a thing 
differeht from what it wa■ , but with ... 
out destroying it• identity." Word• 
and Pb:raaea, v~ 3, ·p. 377. 

"'l'he reroofing of a houae coutitute■ 
'repair•' and not 'alteratiou• within 
meaning of penal ordiance . requiring 'of 
permit for alteratiou but not for 
~epaira.11 Word.a and Phr.aaea, V. 3, P• 398. 

"To make different without cbaQging 
·into aomethini elae1 to vary; to 
modify.! Webater•• New Collegiate 
Diotion-.ry. 

"Word •apply' meana to 'place in contact' 
and implie■ a change in apecial relation­
ahip, a movement of ao•thing from some 
other place into contact with ■omething 
elae.~• Words and Phrases, V. 3A,. p. 402. 
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Repair 

lnatall 

"To place in contact, t.o put on, 
'. ·,~cljuat, or direct • • • " Webater• • 

Bew Collegiate Dictionary 

"The word. •repair' atanding alone 
aignifiee a reatoration to former 
oo~ditiQn without_ change of !orm 
or material." . Word■ and Phraaea 
v. -36A, p~ 774 (E1Bpha1ia Supplied) . . 

"To •repair' i• to mends to ·restore 
to a sound· atate whatever has been­
part:laliy de■troyedJ to make good 
an exieting thing; restoration after 
decay, inJm"Y' or partial deatruction.. •• 
Word• and Pbraae■, V. ·$a.A, p. 772·. 
See . al10 Webater1 • Mew Collegiate 
Dic~ionary. 

"To ••t up or fix,- as • lighting 
■yatem for wie or •i-rvice.•• Web•ter• • 
New Collegiate .Dictionary. 

I .t ie tb.erefore ... _ily 1een, from a reading of the above definition.e 
tbat the legi■lature did-not intend to ·inolude, by aae of tb.e word■ 
chosen any mean.~ng which would' be attributable to alterationa. 

It ia 1ipifican.t ·tbat none of the terms uaed i■ comparable ia. wnia& 
to "alter" and tha~ the word "altering" 1• not uaed in thi• 1tatutory 
provi■ion. · 
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