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STATE OF MAINE
Inter-Departmental Memorandum Dt — 20—

To-grmawt—R:—Johnaon;, Stats—Tux Assesnor D Bureau—ef-Taxation
mewm Ganaral 'DFPf-_ Te_as 2
A S S . : .

he Buy WLPLEY 7y DUTE

Your wenorandum of November 20, 1961, to John W. Benedit,
Assistant Attirnoy Semarsl, la herein apevercd.

Faetey
R K A Expreas maintaine & dupot in Bt. Louis, Nissewri
from whioh its officas in "wm servicod, : )

‘ . Tho axpress
compeny has takan the pesitisn that the 2% Mlsscuri Sales and
Use Tex doss net apply to the purchase of items geing iate .
this suppl d;;git, at loast with peat to such ftems as are
im-qmt.{y thdrewn for uss in k. However, the cowpany
ig ongertain st thiz tinme as to vhether it can sustain this
position in the svent of a challaongs by the State of Miseouri.

The compony is willing to pay the 3% Maine tex on ftens shipped
from Missouri into Maine for use in Maine. Howaver, the .
conpany would 1ike sscorance thak, {F 1t is ultimataly vequir
htgqmuuumimmmmim.,ﬂﬂuh- .
antitled to a vefund of 2% of the taiahle purchise prics which
was the basis for the nt of the tax to Maine on those same
:gm;. m'guu claim such & rafund on the besis of seation )2
Chaptar 17,

The Guestiont

Whether a vrefund under this scotion would be in arder im a csse

- vhers the usa tax in Maine 1s paid fivst, bot whera the tampaysy
io wltimately voquired to pay sales ond use tex in Missouri on
the eamg items becatiza that state succesafully challengen the
taxpayer®s interpretation of the Missouri law,

i

Aaswexy
He.

Reason:
The applicabls law is as Lellows:



e

"Se¢., 13. Ssles or use taxss paid in
other isdictions. 7Tha use tax
proviaions of thia chapter shall not
spply in respact to the nse, storage

or sonsmumption in thia State of tengibls
parsenal m ty purchased at re

sale m State wherse the purchaser
has Eaualmlwmnm.qultow
groater than the smount imposed by this
chapter in another taxing jurisdictien,

the preol of nt of such tax te be
ascerding te and regulations nade
by tha Tax Asssucer. If the smount of
}::u u::td in uuhtm Mn: Jm'i.aﬂctm
emount of tax i.npu thh echapter
than the pwr mﬂ mh:g. 'l‘:uz

Aspessur an mmt sufficient to make the

tax i:u in the other taxing jurisdiotion
m this State squal to thc aoont

Thve question is one of ifnterpretstion of m above section.
The sestion must be comstrued in {ts entirety,

290 U.B. AS4, Uniged tes v. Kats
271 U.8, 354,

Ehham section mtmhm tvo broad factual aitvations as
ollowns

1, Ths afituation whare a tmpum has p
a salse or use tax egual {re ?:GI?
the smount imposed B p s Rod V54
in anothair taning jwhdut:lun.

2. The situation vhers a taxpayer
in enother taxing jurisdiction, an amoun Mt
1 to or greater thaf the amount umd'"

m 17, R.8. 1934, Upen compliance
with either of these brosd factsal situations
the mt:lon then das for the nonoperstion

or operastion of statute.
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The key words in that sectien (ssction 12) are the worde
"has paid,"  These words, wvhen vead with the entire huu‘:gn
of the section and interpreted in light of their n -
reasonable mesning wust be taken to Indicate an act which
has baen done peymant of a sales or use tax in
another texing ction. “"Conspicuously importaant te the
interpretation of tax weasures is the rule that words sre teo
be given thair comeon and ordinary weaning.” Sutherland,
Statutery Construction, d¥rd Edition, Vol. 3, Section 6710 and
the cases cited therein. Ths whole tenor of the statute
indicates, in its wvhole context and moxe specifically by the
use of the words "has paid” and "paid"™ that the legislature
intended the ssction te apply only in the above situations i

and more particularly vhare the taxpayer had, prior to
ay tax in Maine, praviously paid er first NW
' ing Juriad n,  Sweh are no acts

8
her'e, in raot, in the faets g s taxpsayesr pald a sales or
use &n: re 'in. eine, Under the Zacta given then, & tax has
not besn within the meaning of the section.

The State of Migsouri has in its law a previeion similar to
Seation 12 of Chapter 17, that provision being Seotien l44.810,
Subsection (5) of Chapter 144, Title X, Revised Statutes of
Mizssourl, 1949, as amended.

That section sxempts "“tangibls persenal property which has bean
subjested to a tax by any other stats in respact to its sales

or uvaej provided, if said tax is less than the tax impesed b{
sections 144.600 to 144,745, said preperty if sthevvise taxable,
ehall be aubject to & tax aqual te the diffarence betwean gaid

tax and the tax imposed by seqgtions 144.600 to 144,743 1t
should he noted that the sections 144.600 to 144.745 sre the use tax
provieions of the Misaouri Law,

The Missouri law fa enlightening ss te the particular question at

hand as the Missouri Departmant of Ravanue promulgated Sales

H{ Rgut:tin (B) (6). In this Regulation appears the follewing
ustrations

"1f a person has purshased tangible psrsenal
property upon which 8 Use Tax and or Sales Tax
squal to or in excess of the smount of tha :
Missouri Use Tax has been paid in another state
it is not subject to tha Missouri Use Tax, If
the prior tax paid (underlining mine) wan less
than EE? mung of the Missouri Use Tex then the
difference, betwesn the {rm leaser tax paid and
the Missouri Use Tax applicablae, must be paid
under the Use Tax Law, Of course, in the situa-
tion wvhere & orior Sales @ TAX W ot pa
oy was not legally due, the purchaser would be

liable for the full amount of the Missouri Use
Tax . . .." (Underlining mine).
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This langusge then, requires that a Erior tax be paid in order
to get the ltntutt'inw eperation.  The languages of the two
stetutes being sinilar, it is ressonable that the interpretation
of one be of afd in the interpretation of the other.

"Intarpretive regulations do not, and avre
rot intended to have the force and effect of law
« o » + However, such regulations are given
at waight by the couwrts in resslving
oubtful mesnings of the taxing laws. . . ."
Sutharland, Btatutory Construction, 3rd Edition,
Vol. 3, section 6709 and the cases cited thersin.

The cotelusion then, must be that R E A Express sanuot, bacause
it cannot couply with the requirements of the Maine statute,
recaive a refund under the provisions of Chepter 17, cection 12.
It has net under the factusl mituation giwn praviously paid a
tax, it has Instead £{rst paid the tax in Maite, thereafter
pnying a tax in another Surisdiction, The statuts would require
the tax in another jurisdiction to be paid first, with a later
payment in Maine or a raqueet for a oredit under section 12,

As can be sesn from the above snimerated !m&k situations the
gection dees not provide for the situation where a tax ia first
paid in ¥aine, with a later payment in anothexr taxing jurisdin-
tion with a nubssquent requast foy eredit under the provisions ef
the above gestion. “Exceptions not mads cannot be yead." Lima v,
Cematery Acsn,, 42 Ohio 8¢, 128, The section btinﬁhﬁilmt o’
thie point, together with the uwse of the language "has paid" lead
the writer to the comclusion that B E A Express, in the given
factunl situation, cannot avail itself of the previsions of
Chapter 17, secetion 12, R.5. 1954,

JRDiepd
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