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STATE OF MAINE
Inter-Departmental Memorandum pereNovesber 14, 1963
“o_Prasat B, Johneon, State Tax ASSOs8OT D Burean of Taxstion
From_John W, Bennit, Asst, Atty. Oonersal pep “w u 9
Subject _g11is C. €nodgrass Reg, #1523 —

Your mewmorandvm of NHevembar 3, 19632, is answered below,

Zsotser

Tha Biauium:l. hu. Equipmant Company, a Missouri cerporatisn
(hereinafter W d by written Wﬂt "1anoed"”
mmauum; lngunm Ca Mwm. Ing,
Haine corperation (hereisafter galled Lessoe for wie in thf.u
State in the latter's cenatruetion werk at Seuth Arm, Maime,

The wrivten agresmont, sfter satting forth the uames of the
partissg a uuript:l.a; of the subiect mattar; the rate and
mmﬁemﬁumulmtnmm:

LA B B N

n( ) M Lasged ‘has infahed us
mm»mm

* R % e

{18) The differance batwesn the total
footags of the forugeing mentionsd Steel
Sheet Piling Lessese receives fyom Laaser
and the total foetags of the foregeing
mantionad Stesl Sheat Piling that losses
raturns to Jeaser inm sul lengtha,
quantitien, conditien, etc., ia to ba
paid for Ly Lasses at seven dollars and
rinaty-£ive cento per 100 pounds foxr the
wall pleces and fourtesn dollars and ferty-
five cents per 100 pounda for the tees
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vhich replacament price, as
custonsry, fe in sddition te
all rentale that have besn paid
and that may have accrued.*

*w N AR

Paragraph twelve of ths agreement suthovises the Lessea to use
the piling at the South Arm project; if the Lessee reuses the
piling for any other project, lLassee must pay Lasasor another
Pinit first month's minioum rentsl.”

% % W &

"(13) . Title to all the foregoing
wantioned Steel Sheat Piling is at
.:1}' _E;un vasted with the lLessor.”

The Lassor's invoice dated February 14, 1960, conmcerning the
South Arm project, is captioned *To imveive yeu for shortage on
atesl sheat plling.”

T™he ponition axpressed by the Lasses {s that there cecurred no
sale of piling between the Lessor sud the lessee. Rather, that
the inve charges "represent an asdditisnal rental fes dus to
damages to the material rented." Further, thot the charge is
»” piﬁuﬁ vpok the Lecaes for nisuse or sbuss of the material
ren »

The invoice indicates that the ssme numbar of pieces rented te
the Lesses ware returnad to the Lessor. Of the 223,775 ibs. of
piling rented to the Lessen, 209,548 lbs. was returned to the
Lessor. Of the 26,792 lbs. of tess rented to the Lesses,
24,633 ibs. was Teturnad to the lasser.

Questions

In view of the given facts, vas thare a sale of tengible perscnal
property from the lLessor te the Leases?

Answer;
Ko.
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Reasoni

RS S

In Vsnlce Ve Frnﬁg Davia coﬁ%ﬁgg Co., 87 F. Supp. 4735,
(19497, endant contrac e engaged in erecting a
‘culvert in the bed of the Rie Curundu River, sncountered a

of soil known as “sea mud" requiring the uss of wetallie
piiunud-mlugmmmmummtmm
of aludge from eliding iate the smtavetion. The defendant, by
written lease, scquired posseasien of steal beams from phln-
tiff, The writing provided, imter alia;

* W W R W

"7, ALl “mt:.mmh:.tg "
return we are to pay you & price
of $59.00 per ton.”

In an action to recover moneys for steel not returned, the
court sald inter alis;

TR W W .

"The Lavw governing the slaim of
plaintif? and the liability of
deafendant in prescribad by the
law ef bailment. The sontrast
invelved in this litigation wee
otuil Sevitags o Koy Jasvie
IR vantege o ’
{.0., & hiring of persenal property
for a. lmdngwtod of time for a
aum of wmonay for fts uss. Ths
degres of care to be exarcised

A bailse in a bailment for mm
banafit is placed by the law at
ordinary caxe. ¢ Am. Jur,, page
353, wee. 248, |

"However, A bailee may enlarge his
legal responsibility by contract,
even to ths extent of making him-
aglf abeglutely liasble as an inguver
for the loss or destruction of goods
submitted to his care, and the
contract embracing such liability ias
controlling, and must be enforced
according to its terms, irrespectivas
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of tha fact that a less onerous
1iability is imposed by law on
bailess of the same class gensrally,
For such an undertaking, the bail-
nent itself or the compansation to
be paid for it iz a sufficient
gonsidaration., ¢ Am. Jur., pags
277, mee. 181. '

* % % R

“ & & * yhen paragreph 7 of the
contrest i{s considered, there ia

in cslear and unmistakable
tearms the intant and ifiec agree~
sont that defondant bailes snlarged
its lage)l responsibilitcy for the
veturn of the preperty bailed,  Under
PEXE 7. the defendant sgrees to
pl{ or any stesl not returned, and
atipulates the prics per ten for any
stasl mot raturned,

7 of the o ﬁ&t‘“&“’:ﬁ“ﬂ
paragrs @ gontract, snda
nhrgur ite liability as an ineurer

to pay te plaintiff at the rate of $59.00
par ton for any stesl which defendant was
ynabls te weturn. Rainbow Petreoleum Co,
v, Unfon Dyilling & Petvroleamm Co,, 115
g;?i:mi,. 6 Cal. App. 24 132, 44.P. 24

: ¥ to those pres by yowr

wvhich facts arose pursuant te a written agreament with provisions
aimilar to ths agresment in f{szsus bare, In stone Pipe and
Supply, the borrower mertgaged the borroved § i
mortgages sued the owner of ths property for conversion; the
owner having recoverad his casing from the borrowar's job-site
after the borrower had made uss of the proparty beyond that
contemplated in the agresment, ‘

The court, in holding for the owner of the casing, said inter alia:
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w8 W koW

Wa quote the following frem

3 R.C.1L. P 73, mec. S‘ ’“

to what iq a balilment there

sppears to be no confliet of -
authorities. They all seen to
:gn in helding that when the
identfeal articie is to ba re-
delivared in the sama or in

altared form, the contract is one
of bailment, and the title to the
property ia not changed. But when
thers 1s no obligation te rotura -
specific article and the bailes
s at libarty to return another of
1 value the transagtion becouss
sals and the title te the preperty

‘h‘m:'

* % h R

E"i’.‘g

. "Teatimony of (dafendant ewner's
E:nmut te ths effect that, after
e vas unable to lecate the casing,
he had hie bookkeepsr mail to (the
borrowver) a denand for payment for
the cesing that had baca furnished
ubder the contract, is referved te
(by the mertgages) as indicating
. that the contrast was one of cone
ditional sale. We 40 not bhelieve
that such evidance would ba contrelle
ing, since such a demand under such
circomstances was not incomsiatent
with the theery that the contract was
ons of bailment, sincs, even under
bailosnt, ths beiles and any one whe
has scquired possession th a
wrongful act of the bailes will be
1iable in dn-gn to the bailor for
the value of the property which has
not besn returned.” (Parenthesia
luppli‘d).

*h ko w

In tha present matter the agresment and the intention expressed
therein is contrelling, ' '
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W W o W W

"The substancs of the agresemant, and
not {ta L:“m or the pirtiiaul:r _ "
expressions employed in it, is contrell-
ing, and the intention of the partics must
be sscertained from the terme of their
gontract.” Commissionar of Internal
Revanue v. ' 0,3 O3 F

] . :

After a review of the given facts and of the material taken frem
the sbeve cases, the following sre ny sonclusioms: -

1. The writing awecuted hetween the lessor and
leassae vas @& ballwant for hire (tha proper
;d:;i. ti.on”gl_thc parties being "bailer®

ea™),

Bt oo rispossibiiity, sanseraing the ve
" oRs ocone the wese

of the . . beyond that impesed by the' law
upon bailses of his class generally.

3. Tho payment to the lscsor by the ilssses of
the charges here in issus constituted
satisfection of the obligatien created by
the e¢ontract.,

By ths terms of the a ent the lLessce was to return the piling
in "the customary ition." See paragraph (6) of the ng«nan ’
The invelcs acoowpanying your meworandum indicates that the piling
wvas returned, less the ged portions. 7The identical erticles
were rodalivered to tha leesor in a form only slightly altered,

i.e., shortened by trimming. Keystone Pipe & Supply Co. cass,
supre.

Acveording te the letter addrecsed to yon by the lesaes datad

Cctober 30, 1962, the charges paid to the lessor did not represent
the value of the portions of the carings removed bacause of damage,
The lessee, then, did not return to the lesaer "proparty of cquaf.

value,” See Keystons Fipe & Supply Co,, suprs.

Prom a reading of the agreement and of the invoice the parties
intended no sale of the casing trimmings. The damaged perticns

of tha casings represented, at most, nothing more than secrap metal.
At the construction site the trimmings were not worth woving for
Junk. The agreement cannot be interpreted as one containing a
promise to asell or a prowise to buy scrap metal.
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A resding of the previsions of the sgreamant in questien leads
ons to conclude that tha lessee borrowed certain party Lor
thy furtherance of his business, agreeing, when the particular
Job was coneluded, to return te tha lassor the borrowed preoperty
and & certain smount of money reprssenting that smount of N
property which, according te the agreement, the lessor did net
want returned because of its dumaged condition., The amouat of
repittance was in no way concerned with the valus of the
deficienciss but, instead, was conserned with the amount of
damage sustainad by tha original piling pleces. -

1 return herewith the agresmsnt, invoice and correspondence

addressed te you by the lsssee} all having been forwardsd to me
- with your ndamerandun,

JuBiepd
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