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STATE OF MAINE
Inter—'DépartIneht-;c_ll"‘:Memoré.ndum_ Date—getober—11; 1962
lo Eraest-Hv—Johnsony StateTax-Atsessor D P Buresu—of-Taxation
Fromyohn-WiBenolt—Asat—Atty—General  DPb— s "
Subject _g ot o g tha—3 ; ' '

Your memorandum of September 19, 1962, is answered below.

Factst

Meine printers, when in need of linotype compomition, enter
into transsctions with any one of savaral availabls Maine
firws supplying composition whereby such firms tranafer lino-
type composition under inveices contalining la indicating
that the metsl invelved remsains the propnrt{ of the vendor.
The fnvoice language wsed by two firms aupplying such
conposition reads: .

"The wetal accompanying above jobs

is the preperty of Harmon (. Crocker,
Ino. Mo outright purchase of metal
is parmitted. This metal or metal of
similar standard must ba returned to

reserva the right to recall our matal
at any time. above conditions

terminate all previous agresments."

"For matal shipped te you this’
invoice, & }ike q‘umi{; ‘:y woetal
nust be returned., No sutright puye
chase of matal permitted, Any out-
standing metal bdalance will be
penalized one cent a pound for each.
wonth hald in excess of 30 deye.".

The printers enter inte such transections for the reason that
they lack linotype faeilities in their sheps.

in addition to tha a'mpd-_ttlén. these firmas furnish, under the
same terms as sst forth abeve, lead spacing wiripe or sluges.

Quastions

Whether thess transactiocns are sales of tangible personalty
te the printers, or whather they constitute werely a s
charge for the compasition? '
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Law, Cases, snd Texts:

Our Sales Tex Law contains the following definition in
section 2;

R B AR B

#'Sale’ means any transfer,
exchargs or barter, in any

naner of by any means whatso-
sver, for a consideration in

the regular course of business
and includes leases and corlracts
paysble by reatal or license feoes
for the right of possession and
uke, but only whan such leases
snd contracts are deemed to be in
lien of purchase by the State Tax
Assewsor,.™

® & A h W

Further, the Uniform Sales Act defines @ sale to be “an agree-
menut wvheredby the seller transfers the property ia goeds to the
buyer for a consideration cslled the price." -

The words “transfer,"” “sxchange,”™ snd "barter” are defined in
Black's Lav Distionary, 4th Edition thusly:

"Iransfer. n. An sct of the
partien or of the law, by whieh

the title to ty is cow d
from one pergonr to a . -
(Emphasis mine).

"Tranzfer. v, To convey or remove
from one place, person, ete. to
another; pass or hand over from one
to another; specif,., to make ovar
the possession or control of (as, to
tzatu:’;u' & title to land)t sell or
give.

“Exchange. To barterg to swap. To
part with, give or transfer for an
equivalent, Act of giving or teking
one thing for another," .

"Bartexr. A contract by which parties
exchange goods or commodities for
other goods.™
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Our law is similar to that of lowa wherein s "sale" is

"any transfer, or exchange, barter, condi{tional or other-
wise, for & consideration.” When the question arose in
Iowa as to taxability of the plate menufacturer on his
purchases of wmetal plates and types, the Court held that
the taxpayer is engaged in rendering a service to its
customers, and ss such purchased the metal not for resale
but for consumption resulting in a levy against the tax-
payer on its purchases. See: Matter of Msmesetter M & L
Co., Inc., reported in P-H (JowE & Ocal Tax
Eer—#.{cu, page 23,017 (1949). 1In Latter of Mamssetter, a
case declded by the State Tex Commiasion, the cerporation
reguasted "a ruling as to the tax l.iability of that company
on monotype and linetype service and photo-offset plates
made for customers of said corporation where the title to
the type metal snd offeet plates remains in the corporation.”
The commission found, inter alia, thats

* % W R W

" % * gaid corporation retains

. title of all metal used in the per-
formance of the service to its
several cuatomers; that becacse of
the reteuntion of title to the type
metal and wetsl plates, said corpora-
tion is performing s service and is
not engaged in selling tangible
personal proparty and that the gross
recaipts frowm such sales are not
taxsble under the provisions of the
retall sales tax law.

* % ® % W

* % & figgid corporation is liable

for the use tax on such netal and
plates which it procures outside

the state and is also liable for asales
tax on such metal and plates which it .
procurea In tha State of Iowa.”

%ckrlztu-, Inc, v, ci% of Ph.tlml%, 34 D. & C., 82,

& case w similar facts. e, & typesetter
purchased type metal which he set up for a printer, delivering
it to the printer for a sufficient period to snmable him teo
reproduce the composition chargirg him for the value of the
services rendered in setting up the type and also an arbitrary
amount for the metal, which was refunded on the return of the
type. Under the Philadelphia City Sales Tax Ordinance the
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transaction constituted a sale. Note the definition of
“gale' in tha ordinance:

"The word 'sals' or "selling' means
any transfer of title or possession
or both, exchange sr barter, license
to use or consume, conditiomal or
otherwise, in any manner or by am
neans whatsoever i;: afennnig:rat on,
or any agreement refor, and may
tinelude the rendering of any service
specified in Section 2 of this
ordinance * % * %

The Court in Tynekrafters Inc. ssid at page 85:

* & % % & .

"In the case where the typesatter
furnishes the type metal and sets
the type and delivers it to the
. printer for use by the latter, it
s 8¢ obvicusly a transfer of

possession e!-pf3§ii¥§’5§35531n§
to typesatier g;_%_% ense to

use the aanme, that discussion

unascessary to show that auch a
transaction is within the very
definition of a sale (as defined by
the ordinemce).” (Emphasisz and
parentheais mine).

Coutinuing, the Court in Typekrafters, Ine., said;

"Similarly, it is equally clear,

in the case where the printer
furnishes the type metal which is
set by the typesetter, that all the
typesetter doea is perform a sexrvice
on property belonging to the printer,
and that the trenafer i{s therefore
not a sale within the meaning of the
(ordinance).” (Parenthesis mine),

The question whether a transaction is a "sale™ or net
depends neot upon the smount of the considerstion Invelved,
but upon the nature of the transaction. afters, Inc.
supra. That Court found no problem with the n cen
per pound deposit required by the typesetter because the .
deposit existed only for the purpose of insuring return of
the metal and was "not part of the consideratice for the
transfer of th;nntal to the printex."
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*Ratail aales and use taxes are,
generally speaking, limited to
transfers of tangible personal
proparty for purposes otheyr than
reasle by the purchager, * % ¥

it ordinarily becowmes necessary

to distinguish between a sale,
which {s taxable, and the rendition
of services, which is nontaxable.”
II Tax Law Review, 262,

The invoice language (guoted at the outset under "Facta:)

read in conjunction with the Uniform Sales Act and its

provisions relating to intention of parties indicates the

intention of the sellers to be that of retentiem of title
: notype composition,

Wa both yecognized that the quoted imvoice langusge expresses
the intention of but one party} the typesetter. However, it
ssens unnecassary to consider the intention of the printer.

It ia a general propesition of law that the question of inten-
tion is one of fact, and that what is meant by intention is
expressed inteation, See: Willisten on Sales, section 261.
The expressed intention of the typesatters, from a reading of
th.ci{ invoices, negates the occurrence of & sale of tha type
matal .

1 am returning to you your memovandum re the Bath Printers of
Septembar 12, together with the photostatic copiles of inveices
te Bath Printers from Hermon C. Crocker, Inc. and Northeastern

Couposition Company.

JuB:epd
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