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STATE OF MAINE
Inter-Departmental Memorandum pace_May 23, 1962
Georze C. West, Deputy " Dept. Attorney General

7o

From _

L, Smith Dunnack, Ass't. Atty. Gen. Dept. State Higiway Commission

Subject  Use of a State's Appraiser by landowner

I am enclosing herewith a letter from the U. S. Bureau of Publie Roads to
Mr, David ‘He Stevens which contains the question answered by my opinion

Enclosed also 1s a copy of an opinion forwarded to us by the Bureau and a
copy of Mr, Stevenst!letter to them.
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May 21, 1962

L. Smith Dunnack, Asst. Att. Gen. Bighway
Nt st ame.
George C. West, Deputy Attorney General

We have a copy of your memo of May 16th to David
H. Btevens, Chairman State Highway Commission, on the
subject "Use of a State's Appraiser by Landowner."

We would appreciate it very much if you would tell
us the question that was asked. From your opinion we
are not able to deduce the question, and the opinion
without the question really does not give any information,

Deputy Attorney General
GCW:H
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While it is understood thzt the lzwﬁﬂ1varlous states differ and
that such a case if presented to the Faine Suprece Court amirht resulil
in an entirely difterent verd.ct, we teel that the subject is
sufficiently important to warrant a stun; of this phabe of the Kuine
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Gen+ral aSql_Tcd to the richway JeJartment wWitl, the encicsures and
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Maine. We are especially interested In.that poriion o.” the Hhode
Tsland opinion which deals with the possible usage of & 5te.tets
appraiser by the property owner’ and the obligation of the State to
provide the property owner with all information that may have been
developed by the State in its efforts to determine just compensation.
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‘We will appreclate receiving a copy of his opinion in these matteré.
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May 21, 1962

R. D. Huater, Division Engincer
Burecay of Fublic Roads

Pogt Cifice Building

Auzuata, bhiaine

Dear hir., Hunter: .

This is in reply to your letter of April 17, 1662 in
which you request an opinion from our Asggistant Attorney
Ganeral agsigned to the Highway Department ag to the law
in the State of Maine in regard to whother or not an appraiser
for the State could be required to testify as an expert witness
for a property owner,

Enclosed is a copy of an opinion under date of May 16,
1962 from L, Smith Dunnack, Assistant Attorney Ganeral, which
I think is self-explanatory..

Very truly yours,

David H, Stevens i Cha.ir'-:nal.-n
b Maine State Highway Commission
enc. )
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Osias J. L'Btoile et ux Supreme Court

Ve

Ex. & c. No. 9959

Director of Public Works
of the

State of Ehode Island
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OPINION

POWERS, J. This is a petition under public laws 1953, chapter
3105, sec. 11, for the assessment of damages cansed _through the taking by
eminent domain on December 20, 1956 of the petitioners' real property by
the state for freeway purposes. The condemmation was effected puraunant
to the provisions.of said P. L. 1953, chap. 3105, and general laws 1938,
chap. 75, sec., 2., as amended. The case was heard by a guperior -court
justice sitting with a jury and resulted in a verdict for the petitioners in
the sum of $32,000 with interest. The petitioners filed a motion for s new
trial which was denied. The case is here on their bill of exceptions %o
such denial and to evidentiary rulipgs during the trial. The respondent
herein will sometimes be referred to as the state.

The property in question consisted of a parcel of land with'a two
and one-half story apartment hcuse thereon, situated on the southeasterly
corner of Cottage and Underwood streets in the city of Pawtucket. The
land on which the house and a three-car brick gerage were located com=
prised something more than 12,000 square i‘eet., well landscaped with
substantial shrubs, trees and lawn. There were six rental units, all

occupled, consisting of a three-room doctor's office and two two-room



apartments on the first floor, three three-room aspartments on the
gecond floor, and four unused attics on the third fleor.

The petitioner Osias J. L'Eteile testified that the total amnual
rents, including the garages, amounted to $4,428; that the apart-
ments were equipped with gas stoves and refrigerators; and that the

rental charges covered heating and hot water. He also testified
that the expenses in commection with the maintenance and operation
of the property amounted to $1,332.2h, but that this did net include
any managerial expenses or repairs. It appears that he personally
made all repairs and carried on the management of the property.
He further testified that the property was purchased in 1926 and
shortly thereafter he made substantial repairs and converted it into
an apartment bouse. He besbifisd in detail as to the nature and
extent of these improvements but was not permitted to testify as to
their cost.

Charles H. Lawton, Jr., after qualifying sas an expert familiar
with real estate properties and their values in the city of Pawtucket,
testified that the fair market value of petitioners! property at the
time of the taking on December 20, 1956 was $50,000. He attempted
to testify as to what he considered the fair rentals of petitioners!
property should be, but on objection from the state was not permitted
to do so. He computed the expenses in conmection with operating the
property as an apartment house to be $1,925 leaving a return of income
t6 petitioners which, captalized at 6% per cent on.the investment,

placed the. fair market value at $50,000.
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During the examination of the witness Lawton the petitioners
attempted to introduce as a full exhibit a photograph of property
located diagonally across the street from their property, but on
respondent’s objection were not permitted to do so. ‘It was offered
forthe purpose of showing the nature and type of property in the
immediate neighborhood. It is undisputed that petitioners! property
was in a residence B zone and that the property showm in the sald
photograph was not in the same zone to the knowledge of the witness.

William E. Coyle, Jr., after quallfying as an expert familiar
with real estate properties and their values in the City of Pawtucket,
testified that in his opinion the falr market value of ﬁetitioners'
property was $25,000. He also testified that for investment purposes
it would be necessa;y to add to the fixed expenses testified to by
petitioner Osias J. L'¥toile an allowance for repairs, upkeep and
management. In his opinion no prospective purchaser for investment
purposes could be expected to provide these services on a personal
basls without making allowance for their value, or if performed by an
employee engaged for that purpose the compensation therefore would reduce
the net annual income, and in elther event the realistic net annual
income would amount to $2,278 and not spproximately $3,300 as estimated
by witness Lawton. He further testified that the required rate of
return would be 9 per cent rather than 6% per cent to permit the
investor to recoup his original investment over a reasconshly foresee-

able period of years.



Testifying that in his opinion the property was in
excellent condition.énd for that reason had an investment future
of thirty-three years, he computed 3 percent as necessary for
recoupment, leaving a net return on the investment of 6 percent
per armum. The witness Coyle further testified that he was
familiar with the sale of a plece of property on Cottage street
in Msy 1956, which as an investment was comparable to petitioners!
property in appraising the fair market value of the latter. The
property in questlion was within 500 feet of petitioners! property
and in May of the same year in which petitieners! property was
condemmed it sold in the open market for $2li,000.

In cross-examination as to whether or not he had taken
into consideration the excellent landscaping, shrubs, trees and
lawn.cn petitioners' property, the witness Coyle testified that
he had given it consideration, but that from an investor's point
of view its maintenance constituted another item of expense and
thet investors gave welght to esthetic values only as they af-
fected income. He added in this comnnection that all real estate
people considered residential properties of more than four dwelling
units as investment property which, in his words, "does not carry
with it the normal amentities that you find in a one-family home."
Queried as to the proximity of Glencairn Manufacturing Company
to the property sold in May 1956, which the witness had used for
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resident of petitioners’ neighberhood in.rebuttal of the epinion

of the witness for the state that the pi-oximity oil:5 ‘the manu-
facturing conbern was not in influenceé in establishing a fair
market value of the property sold for $24,000 in May 1956. It is
cledr from the transcript that the court did not cohdider the second
phase of the testimony proposed to be offered bylumch as proper
rebut tal.

The petitioner Osias J. I.'g"'lﬁpiilé_t‘h_en testified in rebuttal
that' the Glencairn Mannfacturing’ Gpmparv vas noisy, éould be heard
at the locstion of t'.ha so-cd1led épmparable property, could not be
heard at petitionerg property, and that there were ne other mang.--
facturing corterns which could be heard from the location of petitione:-é-
aj;artilrjleht house. o

The evidence further discloses tat a letter dated April 11, 1957
was re_ce:l.vedl by petitionere in which ‘the state made an offer of $28,100
in connection with the condemhation of their property. Coimsel for.
pétitioners offered to place this letter in evidence, to which offer
respondent objected.. The court sustained the objection on the éround
that the instant case was subject to the same rules .of evidence a8
prevail in any other case. |

. The petitionerl' bill of exceptions alleges eighty-nine g:‘mmds
of error, one being to the demial pf their motion :;'or a new trigl and
the ,oth'el:sl relating to evidentidfry rulings. Theae'_iatter_.e::mep'i'.::lm
have been more of less grouped by petitioners into, Fou si;ecéiﬁé con-
tentions and we shall so consider them..

b



The first of these contentioﬁs is that the trial justice erred
in refusing_to permit petitioners' expert wliness Charles H. Lawton,
Jr. to -give his opiﬁidn from his leng experience in real estate as
t¢ the fair market value of the property. The petitioners' brief
includes the first twenty-nine exceptions as relating to their first
contention. These eéxceptions were taken to the refusal by the trial
justice to permit Osias J. L'Etoile to testify to the origlnal cost
of the properfoy, the sums expended in making renovations and repgirs;
plans for future development of the property, and offers for the
purchase thereof, which he was prepared to testify were made prior
to the condemnation. |

The testimony which would have been adduced as- to the original
cost of the properity and "l'.he émenaes incurred prior to condemnation
was properly excluded as lmmaterlal and irrelevant as to the value of
the property at the time of condemmation. It i8 well settled that
the measure of damages in eminent domain proceedings is the fair
market value of the property at the time of the taking. Hsll v. City

of Providence, LS R. I. 167; Hervey v. City of Providence, L7 R. I.

378. The petitiéners cite the Hall case to the contrary, but that
case is admittedly an exception to the general rule where there is
ne evidence of the sale of comparable property. Such evidence is not
lacking in the case at bar.

The proffered testimony of petitioner Osias J. L'Etoile that he
intended to alter the premises by converting an apartment or apart-
ments into additional doctors! of fices was likewise properly excluded.
It wonldhave been pure speculation if. permitted. Estimated cost of

T



guch alterations, increased rentals i-esulting- therefrom only presumed,
together with the question of avallable %tenants, would not have fur-
nished the jury with factual information bearing on the question of
fair market valuoe.

The witness' testimony that at some time prior to the taking
substantlal offers for the purchase of his property had been made by
responsible persons was likewise properly excluded. Conceding that
this is the prevailing view, petitioners nevertheless cite City of
Chicago v. Lehmann, 262 I11. 1,68, to the comtrary and urge the

anthority of this case on the court. Whether or not such evidence
should be taken to have probative value is not before us in the in-
stant case, since Osias J. L'Etoile's testimony regarding such offers
would be only hearsay eviderlce at best.

The petitioners further contend that Char les H. Lawton, Jr. should
have been permitted to give his opinion as to the fair market value of
their property on the basis of his long experience with the value of
reasl proberty in the clty of Pawtucket, particularly in the area where
petitioners! property was located. It is their position that once
having qualified as an expert the witness was not required to lay a
fédﬁdaﬁnn-as & basis for his opinion as an expert. This cm:l::eﬁtion
is without merit. To assist him in conducting an intelligent cross-
examination, respondent was entitled to know the reasons or factoers
on which the witness relied to support his opinion. In eny event
Lawton did testify that in his opinion petitioners! property had a
fair market value of $50,000.

-8~



The petitioners next contend that the trial justice committed
reversible error in excluding as a full exhibit a picture marked
"Petitioner's Exhibit 8 for Identification.” The photograph offered
was a plcture of the general area across the park and on the other
side of Broadway from the petitioners' property on the corner of
Cottage and Underwood streets. It showed a well-kept business area
with a2 new automoblle salesroom and car lot together with other build-
ings. The witnesa was unable to testify whether the property shown in
the photograph was in the same zone as that of petitioners! property.
It appears from the record that the photographed property was in fact
in an area zoned for business. .I'b was for this reason that the trial
justice excluded the photograph as a full exhibit.

The petitioners argue th.at since the cowrt permitted respondent
to introduce as full exhiblits photographs of property even further
removed from petitioners' property than that shown in the photograph
offered by petitioners end excluded by the court, the exclusion of
their proposed exhibit was prejudicial. They claim there is no justi-
fication for its exclusion because the property it depicts happens to
be in a different zone. This contentionm is without merit. Property
within a business zone commonly has greater value for that ressoen and
the admission of the photograph for consideration by the jury wonld
have been prejudicial to respondent. The petitioners! exceptions
under their s_eqond-contention are overruled.

The petitioners state their third contention to be: "The trial

Jjustice exhibited partiality and committed error in his rulings and
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conduct with reference to the examination and cross«examination of the
witness, William E. Coyle, Jr." this comtention in some particulars
overlaps the’ a;*gu.menta made by petitloners in their third and four th
contentions, It 1s based on certain of their exceptions numberéd'h'B
through 78 in their bill of exceptions and relates entirely to evi-
dentiary rulings by the trial justice. We have examined each of. these
exceptions and find them to be without merit. A number of them were
answered, called for conclusion, were argumentative, were irrelevant
and immaterial, or constituted hearssy.

However, several of these exceptions related to the exclusion of
a letter recdeived by petiticners in which the state offered the sum
of $2'B »100 in compensation for the taking of their property. The trial
Justice excloded it in accordarlce with the general rule that an offer
of settlement is made without prejudice., Daniels v. Town of Woonsocket,

11 R. I. b; Salter v. Rhode Island Ce., 27 R. I. 273 Demare ¥. Rhode

Island Co., 42 R. I. 215. Whether or not this was error is immaterial
gince its exclusion was not prejudicial to petitioners.

The jury's verdict was several thousand dollars in excess of the
offer, and the letter if admitted could have gone only to the weight
of the testimony given by Coyle the expert witness for the state. The
weight would have been slight indeed when it is remenbered that the
offer made in the letiter must have taken into consideration such
elements as time, the cost of litigation, and the amount of interest
that wonld run from the time of taking. We are not impressed with
petitioners! analogy of relatively higher income from an investment

in a race track compared with that of a more desirable piecé of property,
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in the sense that these may be contrasted with the returns from two
comparable parcels of real estate. -

The petitioners! fourth contention is that the trial justice
erred in refusing to accept in evidence the testimony of William J.
Lynch, the second appraiser for respondent. We have related the
circumstances on which this contention is based and are of the opinien
that the trial justice did not err in refusing to permit questioning
of the witness by counsel for petitloners. This witness was called
in rebuttal and any testimony that he might have given as a long-term
resident of that section of Pawtucket in which petitioners! property
is located could just as readily be given by the petitioner Osias J.
L'Btoile, who in fact so testified when the testimony of Lynch was
excluded.

A different question, however, is presented on the issue of
whether or not Lynch could be required to teétify as an expert when
not engaged but merely subpoenaed.by petitioners for that purpose.

The pétitioners admit that as an expert any testimeny given by Lynch
wouid have been based on his examination of their property made during
and pursuant to his employment as an appraiser for the state. We are
of the opinicn that, on petitioners' subpoena, in the circumstances

of the instant case the trial Justice did not err in sustaining
respomjxllent's ocbjection to the giving of testimony by Lynch as an expert.

Perﬁnsylva.nia Co. for Insurances on Lives, Btc. v. Philadelrhia,

262 - Pa. 439; 2 A.L.R. 1573. See Cooper v. Norfolk Redevelopment &
Housing Authority, 197 Va. 653, for a comprehensive discussion of the

ruole.
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The petitioners argue that exclusive of the ruling on Lynch's
status as a witness it was error for the trial justlice to inquire
of the witness and make his decision in the absence of the Jury.
This argument is clearly without merit. If the ruling of the trilal
Justice was correct, and we are of the opinion that it was, the
inquiry by the court if made in the presence of the jury might well
have been prejudicial to respondent. If the ruling had been other-
wise the jury would have been recalled and the duastioning of the
witness by counsel for petitioners would have been conducted in their
presence. The inquiry was preliminary procedure and the. jury was
properly axciuded.

In this connection and throughout every argument made by peti~
tioners they advance the theory*that in cordemnation proceedings the
stdte is under obligation to the person whose property-is taken to
diselose all of the infarmetion and every cireumstance or factor
which may have come to the attention of the state in connectien with
its efforts to determine the just compensation guaranteed to the
property owner by the constitution. We are net in accord with peti-
tioners! conception of the state's constitutional duty in eminent
domain proceedings. The property owner 1s entitled to full and fair
judicial proceedings conducted pursuant to sound legsl principles
and in accordance with the rules of precedure and evidence.

The petitioners' remaining exception 1s to the denial of their
motion for a new trial. We have examined the rescript and f£ind that

the trial juétice reviewed the evidence, supplied the correct principles

~12-



of law, and exercised his independent ;judgnlent in pagsing on the
evidence on which the jury assessed tkepetitioner's damages. We
are of the opinion that the':jury's verdict did full justice between
the parties and that the trial justice did not err in denylng the
.motion for a new trial.

We have considered all of the petitiecmers' exceptions which
they have briefed and a:rgued , although we may not have specifically
referred to them, and have found them to be without merit.

All of the petiltioners! exceptions are overruled, and the case

is remitted to the superior court for entry of judgment on the verdict.



