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STA TE OF MAINE 
lnter ... Departmental Memorandum Date Ma.y 23, 1962 

. • to, __ __;;;;Ge.:.;o::;..:r~g:=e_;C::..:•~W=es:....:t::...1,e.-=D•=P=U:::;.;:t..._y ___ _ · Dept.,_ ---=.,A:.::.tt=-=o~m=eyL......:Gen= e==-~=al~ --- - - -

From L. Smith Dunne.ck, Ass 't. Atty . Gen. "'-pr. State Hi.um-ray Commission UC , _____ ,::.eo_ ~ -~-----
Sul,Jec:t Use of a Sta.te's Appraiser bJ" Landowner 

I am enclosing herewith a letter from the u. s. Bureau of Public Roads to 
Mr. David ·H. Stevens which contains the question answered by: rq opinion 
.of Mq 16th. · . . 

Enclosed also is a copy of an opinion forwarded to ue by the Bureau and a 
cow of Mr. Stevens'letter to them. 

f FtEOEIVEO- ~ 
STATE OF MAINE f 

LSD/je 
Ence. 

ATJ:ORNEY GENERAL 

MAY. 2 3 1962 

srm HOUSE AUAUSTA. MAINt 
• 



L. Smith Dunnack, Aaat. Att. Gen. 

George c. we■t.; Deputy 

May 21, 1962 

Highway 

Automey General 

wa have a copy of your memo of May 16th to Da1"id 
e. st.vena, Chairman State Bi9hway coraiaaion, on 1:he 
aubjec~ •u■e of a stat••• Apprai••r by ~downer.• 

we would appreciate it very much if you would tell 
ua the ~ntion that wu aak•d. Prom your op~nion we 
are not able to deduce the question,an4 the opinic;m 
without t:ba qu•tion really doea not viva any infonaa~1on. 

GCW:B 

George c. weet 
Deputy Attorney General 

{ 
I 
I 
I 

f 



ft.l\•G'ON ONE 
":ONNC~T•./LJT 

. ·t1,\1hr( ,; " 

• . ••~1'·t1l,11,1 .. ura 
tt--..w l't'\~~5HINE 
r.i:uv, .,._.,.~" ,,tw TOltlC 
J<HOOI:. 111.•NO 
111:ll"IONT 

""''"ro IIICO 

. · . .-· .· . . 

i•:.r. 
£.::.! r~ .._: :_ . . ,. • I 

; , • J ' • : • ·t..;,,.. I 

U . S, DEPARTMENT OF COMMERCE 

BUREAU OF' PUBLIC ROADS 

,;. u .., I I \ ,1 

, ...... . z' 

. ·- · 1 l '' 1·,L.•, 
• ,; 1 • - t, "":"~--

}. 

to wher.'.~E:r er ,-'•-'" c1."' ·.ic.·,::•:::.:\;.r fo.:· .,;,~ Ztate c.:-ul.d ba ra
'-ilJ :i.red t~ tast.- ·!: ·1 

:: ·: !"' ' .::: --~ : \)~· :-, ~ :· fl"': oerty cwner. 

As ~•ou :m,;w ·'the above s;.;'bj ~t ;-,:i,:, ~E: -~!" t~~ scurc-~ o.: :nuc'·i d isct.ss: on · ::-nd 
h:-~s upc,,; vcc:is:on bai,n a. .!',,c.tc.:.· ~n ·:- 0.i.''.Jr o.::·nb tr,;,.,;ia or. t~e ba:,:s cf 
a tJ.:h c:. p·,r:.. · . :i : i·: ·jc:: _, .. ~. l • ... ~ ,--.r,\# · ~·· ·J.:/ ~1 : .. ~~.J.,;.~~t-= r ~· to :,r,e rsvie'Jjln5 
~o,:,r11 . .:,el" ... ,Je- .. ·;n~ :-1· ::.t t 1. :-, ~1 C' ~V..JJ • •L1 

~~.;.:. i.:.. cC .• :,·,:vt.1 co ~eV<.:!'al ::t,~t~s 
·.r,,:, .·r-e.:-.; beer~ sc.,lvsd in at l . a...it 1:nA: 0ur Rc~Jon:..l Ofr',ce -has th,1~e.:.'or::: 
t~.:~en· t.b::..::. oppcrttinlty to :)rov.i..de ea~°" St&.te wit}i a copy .of ~n opinion 
ronderad ·o,y t'be 1ti1od.e Is.i.an..:. J1..;,r,;111e C,ourt on this subj~ct., ~lu::. ~ 
copy of t.be resuon,,ent1 .-;; br1 e .. cs.nd a copy of the Ret ' onal Enginet'Jr1 s . . . 

memorand.uoi oJ.scus8ing thG abova opin:i :;n, all of whicr, are at tached. · 

Wlu.1e it j_s understood tr.~t the law /f.n various st.ates d~.f.!."er «nd · 
that such a ca~e if presented to the ;,;c:1,ine .St4prer.1e Court mtrht rc.5uli.. 
in an entlrely different verd.:.ct, we 1·eel that the ~ubject .i.s 
suff j ciently im_po~tant to warrant a st,u.dy of this pha8e of the .t'~ine 
lalii. Will ·you !-'lease, there/ or~ proviae the· Assistant At-r,cr"'EW 
Gen~ral assi :::;r:c:d. t o 1,h.e r:i ,,;hwa;,' =:e'Jar'tmem. w1.~ ., the enc.L.csures ar.d 
request his opinion as to the law on this subject in the State of• 
Ma'lne. We are especially interested in. that. port.ion o ... 't.he- ·ahode 
!s.1.and opinion which deals with · .the possible usaee of .:. ,:;tc,. t.e• s · 
appraiser by the property ownez,'and the .obligation of the State to 
provide the property owner with· all information that may. have been 
d~veloped by the State in its efforts to determine just compensation • 

. we will appreciate .receiving a copy of his opinion in the~e matters. 

. . 
: .. ... 

. . · . . 
. }: : i ·.- : ·~: . ."~--.-:·.: , I 

Sincerely yours, 

,.,·. ,· ... . 
. : ~ ' . ·... ' . . .- .. 

:,.\-~\;.., . ~.:· < :·.::.· . .- :! ' 

I 



; 

May 21, 1962 

.R. D. H11nter, Division .E11.einc~r 
3uraau of :?uhli5: Ron.da 
l?ost Olficc: Building 
Au6 usta, lvlaine 

Dea.1.• ~:i.r. Hunter: 

This ie in reply to your letter of April 17. l s·62 in 
which you request an opinion from our Assistant Attorney 
General assigned to thc·I-Iighway :Uepartment as to the law 
in the State of Maine in regard to whether or not an appraiser 
ior the State could bo required-to testify aa an expert witness 
i.or a property owner-. 

Enclosed ia a. copy of an opinion under date of May 161 

1962 from L. Smith Dunna.ck, Assistant Attorney General, which 
I think is self-explanatory.: 

Very truly yours, 

• 

b 
David H. Ste.vens, Chair,.·.aan 
Maina State Highway Commission 
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Osias J·. L 1Etoile et ax. 

v .. 

Dil'ec1;or o.r Public Worb 
o.t the 

~t~ta of ~ode Island 

OPINION 

, 'Q 
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Osias- J. L 1'Et oile et we • 

V, 

Director of Public Works • 
of the 

State of Rhode Island 

Supreme Court 

Ex. & c. No, 99$9 

OPMON 

PCMERS, J, This is a petition under public laws 1953, chapter 

3105, see, ll, for the assessment ot damages caused through the taking by 

eminent domain on December ?O, 19$6 of 'the petitioners' real property by 

the state· for freeway purposes. The condemnation was effected pursuant 

to the provieions .. 01' said P. L. 1953, chap, 3105,. ~d general laws 1938, 

chap, 75, sec. 2., as amended. The case was heard by a s11perior ·court 

justice sitting with a jury- and resulted in a verdict for the petitioners in 

the swn of $32,000 with interest. The petitioners filed a motion :tor a new 

trial which was denied, The case is _here on their bill or exceptions to 

s11ch denial and to evidentiary rulings during the trial, The respondent 

herein will sometimes be referred to as the state. 

The property in ~uestirm consisted of a parcel of land with·a two 

and one-halt story apartment house thereon, situated on the southeasterly 

corner of Cottage and Underwood streets 1n the city of Pawtucket. The 

land on which the house and a three-car brick garage were located com

prised something more than 12,000 sq~are feet, well landscaped with 

substantial shr11bs, trees and lawn. There were six rental units~ all 

occ~pied, consisting of a three-room doctor's ottice and two two-room 
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apartments on the first noor, three three-rom apartments on the 

second floor, and four unused attics on the third floor. 

The petitioner Osias J. L'Etoile testified that the total annaal 

rents, inclwiing the garages, amo.unted to $4,428; that the apart

ments were equipped with gas stov~s and refrigerators; and that the . . . 

rental charges covered heating and hot water. He also. testified 

that the expenses in connection with the maintenance and operation 

of the property amo11t1ted to $1,332.24, but that this did not include 

any managerial expenses or repairs. It appears that he personal'.cy' 

made all repairs and carried on the management of· the property.. 

He furth,r testified that the property was purchased in 1926 and 

shortly thereafter he ma~e substantial repairs and converted it into 
• 

an apartment houae~ He testified in detai.1 as to the nature and 

extent of these improvements but was not permitted-to testify as to 

their cost. 

Charles H. Lawton, Jr., after qualiiying ~ an expert familiar 

with real estate properties and their values in the city of Pawtucket, 

testified that the fair market value of petitioners• property at the 

time of the · taking on December 20, 1956 was $50,000. He attempted 

to testify as to what he considered the fair rentals of petitioners.t 

property should be, but on objection from the state was not permitted 

to do so. He comp11ted the expenses 1n connection with operating the 

property as an apartment house to be $1,925 leaving a return o:t incane 

to petitioners which, captalized at 6½ per cent on. the inTestment, 

placed .the . fair market value at $50,000~ 
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Daring the examination of the witnesa Lawton the petitioners 

attempted to introduce as a full exhibit a photograph of property 

located diagonally' across the street .from their property, but on 

respondent's objection were not per~itted to do so. It was offered 

forthe purpose of shewing the nature and type of property in the 

immediate neighborhood. It· is imdisputed that petitioners I property 

was in a residence B zone and that tbe property shawn in the said 

photograph was not in -the same zone to the knowledge of the witness. 

William ~. Coyle, Jr. , after quall.:f'y:tng as an expert familiar 

with real estate properties and their vallles· in the City of Pawtucket, 

testified that in his opinion the fair market vallle of petitioners 1 

property was $2$,000. He also testi.f'iEd that for investment purposes 
• 

it would be necessary to add to the fixed expenses testified to by 

petitioner_ Osias J. L1'Etoile an allowance for repairs, upkeep and 

management. In his opinion no prospective purchaser tor investment 

purposes could be expected to provide these services on a personal 

basis without making allowance for their value, or if' performed by an 

employee engaged for that purpose the compensation therefore ,ou.ld red12Ce 

the net annual income, and in either event ·the realistic net annul 

income wou.ld amoant to $2,278 and not approximate~ $3,.300 as estima~ed 

by witness Lawton. He farther test1.t1ed that the reqllired rate of 

returnwoRld be 9 per cent rather than 6½ per cent to permit the 

investor to recoup his original investment·over a reasonab~ foresee

able period of years. 
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Testifying th~t in his opinion the property was· in 

excellent condition and for that reason had an investment future 

of ·thirty-three years, he computed 3-percent as necessary- for 

rec011pment, leaving· a net retllI'?l on the investment of 6 percent 

per aMum. The witness Coyle further testified that he was 

familiar with the sale ot a piece of property- on Cottage street 

in May 1956, which as an investment was comparable to petitioners 1 

property in appraising ~he f~ir market valne of the latter. The 

property in question was within $00 feet of petitioners I property 

and in Mq of the same year in which petit-icners I property was 

condemned it sold in the open market for $24,ooo. 

In cross-exa.~ination as to whether er not he had taken 
• into considerat1Gn the excellent landscaping,· shrubs, trees and 

lawn- on petitioners• property, the witness Coyle testified that 

he had given it consideration, but that from an investor's point 

of view its maintenance constit11ted another item of expense and 

that investors gave weight to esthetic valllE!s only- as they af

fected income. He added in this connection that all real estate 

people considered residential properties ot more t .han • folll" dwelling 

units as investment pr'operty whichJ in his words, 11doPs not carry 

with it the normal amentities that yo11 find in a one-family hClllle." 

Queried as to the proximity of Glencairn Manafacturing Company 

to the property sold in May 1956, which the witness had ased :tor 
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resident; ot petitioners' ne1gbbar-bood in ...reb11'-tal · of the opinion 
. .,. : " . '. '- .,. . \. . ' 

of the witneu .. !or the state that the praximit:, of the manu.-

factoring conbernwas not in intl~ence in establ:lshµ.g a ta'-1" 
• ' I I 

market val.11e of the property ~old tor $~1 000 in Mq. l9S6. .It is 

cl.ear trmri. the transcript that the cour1; did not co~ider the aecond 

phase . of the testimO?JT proposed to be offered b.r .~h all proper 

reb11ttai. 

The petitioner Osias J. L1Btoil~ then testU'ied in rebu.ttal 
'\ ', • ' • I 

. . 

that 'l;he Olenca~ Manu.f'act11ring Cc,rnpe.!J7 was noisy, co12ld be heard 
• . ; . l . , , . . , 

at the loc•t.ion at the so~alled comparable property-, collld not be 
. . 

heard at petitioner,• P;t'Operty, and that there were DO other m&nll"'!" . . : ., . . 

fact uring q o'deerna. which . c auld be heard from the locat ~ ot petitioner$ 1 

• ,•• I I 

apar~nt home. 
. . 

The evide~a f'urthe~ disclose" tliat a letter dated .April 11, 19$7 ' 
I • • 

was r$ce1ved b7 petitioners 1.nwQi,ch ·the state.made an ofter ot $28,100 

in co~ction with :the condenmati°'1 of their ,property. Coimsei tor. 
! .: ' 

petitioners offered· to pl.ace this letter in evidence, to which offer 
' . 

respondent objected.. The COlll"t su.,tained the objection on the groimd 

that the instant case was s11bject to the same rules .of evidence -as 
. ' . • .t• ',: 

prevail in Bffl' ~th!!r case. 
• • j ' • ~ 

The p~titioners 1 bill ct exceptions alleges eigh~y--ni~ -gro~s 
: • '. .. . I I • 

ot error,- one being to the deniai pf their motion ··tor a. ~-- tri•~ and 
• . I, 

tbe .others relating to evidentiary- rlilinga. Thea~. ~tter excepi;.1ona 
. : . . . . . 

• , . , .: I ' 

have been more or less groliJ.)ed bf petitioners into. tom- specifi~ con-

tentions and we shall so consider them. 
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The first of these contentions is that the trial jllBtice·_ erred 

in re.:f'11Sing to permit petitioners I expert witness Charles H. Lawton, 

Jr. to-give his opinion from his long experience in real estate as 

to the fair market val11e of the property._ The petitioners r brief 

inclll.des the first twenty-nine exceptions as. relatiDg to their :f'irst 

contention. · These exceptions were taken to the re.:f'11Sal by- the trial 

justice to permit Osias J. L1Etoile to testify to ~he original cost 

of the property, the swns expende.d in making renovations and repairs~ 
. . 

plans tor future d~elopnent or tre propert7, and offers for the 

purchase thereof, . which he was. prepared to testify were made prior 

to the condemnation. 

The testilnony- which would have been adda.ced as· to the original 
• 

cost of the property and the eJCpenses incarred prior to coridemnation 

was properly excluded. as immaterial and irrelevant as to the value of 

the property· at the time of condemnation. · It is well settled that 

the measue of damages in_ eminent domain proceedings is the fair 

market valu.e of the property at the time of the taking. Hall v·. Cit7 

of Providence, 4, R. I. l.67; He.rvey v. City of Providence, 47 R. I. 

.378. The petitioners cite the Hall case to the contrary, but that. 

case ie admittedly an exception to the general.rule where ~here is 

no evidence of th~ sale o! comparable property. S110h evidence is not 

lacking in the case at bar. 

The proffered testimony- of petitioner Osias J. L 'Etoile that he 

intended tc alter the premises by" converting an apartment or apart

ments into additional doctors' offices was likewise properly excluded. 

It wo11ldhave been pure speculation it-permitted. Estimated cost or 
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such alterations; increased rentals reslllting· therefrom only presumed, 

together with the question of available .tenants, woald not have fur

nished the jury with tactual information bearing on the question of 

fair market valne. 

The witness• testimony that at some time prior to the taking 

substantial offers for the purchase o£ his property had been made by 

responsible persons was likewise proper]¥ exclwied. Conceding_ that 

this is the prevailing view, petitioners nevertheless cite City of 

Chicago v. Lehmann, 262 Ill. 466, to the contrary and urge the 

authorit7 o£ this• case en the court. Whether or not such evidence 

sho11ld be taken to have probative val u.e is not before us in the in-
. . 

st·ant case, since Osias J. L1Etoile 1s testimony re~arding such of'ters . 
woQld be on'.cy' hearsay evidence at best. 

The petitioners further contend that Cha- lea H.; Lawton, Jr. should 

havei been permitted to give his opinion as to the fair market value or 

their proper.ty- on the basis ~f his long experience with the value o:t 
. . 

real property in the city of Pawtucket, particularly in the area where 

petitioners' property- was located. It is their position that once 

having qualified as an expert the witness was not required to lay a 
• • ,I~ I , 

f'olllldation as a basis ·tor his opinion as an expert. This contention 

is withou.t merit. To assist h:llll in conducting an intelligent cross

examination, respondent was entitled to lmow the reasons or factors 

on which the witness relied to support his opinion. In any event 

Lawton did testify that in his opinion petitioners I property had a 

fair market value of $50,000. 
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The petitioners next contend that the trial justice committed 

reversible error in exclwiing as a full exhibit a pictlll.'e marked 

"Petitioner 1s Exhibit 8 for Identification." The photograph ottered 

w·as a picture of the general area across the park and on the other 

side of Broadway from the petitioners' property or1 the corner of 

Cottage and Underwood streets. It showed a well-kept baainess area 

with a new automobile salesroom and car let 1Dgether with other baild

ings. The witness was imable to testify whether the property shawn in 

the photograph was in t~e same zone as that of petitioners' property. 

'It appears f'rom the record that the photographed property was- in fact 

in an area zoned for business. It was for this reason that the trial 

justice excluded the photograph as a full exhibit • 
• 

The petitioners argue that since the court permitted respondent 

·to introduce as full exhibits photographs or property even farther 

removed from petitioners I property than that shown in tbe photograph 

ottered by petitioners and excluded by the court, the exclusiOlll. of 

their proposed exhibit was prejwiicial. They claim there is no jw,ti

fication,for its exclusion because the property it depicts happens to 

be in a different zone~ This contention is without merit. Property 

within a business zcne commonly- has greater val11e for that reason and 

the admission of the photograph tor consideration by the j11ry wo111d 

have been prP.j 11dicial to respondent. The petitioners I exceptions 

under their second . contention are overruled. 

The petitioners state their third contention to be: 11The trial 

justice exhibited partiality and committed error in his r11lings and 
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conduct with· reference to the examination and cross-examination of the 

witness, William :E. Coyle, Jr." this contention in some particulars 

overlaps the· argwn.ents made by- petitioners 1n their third and· toir th 

contentions. It is based on·certain ot their exceptions numbered·43 

thro11gh 78 in their bill of exceptions and relates entire]ar to evi

dential')" rulings by- the trial jllStice. We h~ve examined each of. these 

exceptions and find them to be without merit. A. nwnber ot them were 

answered, called for conclusion, were argwnentative, were irrelevant 

and immaterial, or consti~uted hearsay. 

However, several of· these exceptions ·rel(lted to the exclusion ot 

a letter received by' petitioners in which the state ottered the sum 

ot $28,100 in compensation tor the taking of their property. The trial 

justice·excladed it in accordance with the general rule that an otter 

ot settlement is made without prejudice, Daniels v. Town ot Wocmsocket , 

11 R. I, 4j Salter v. Rhode Island Co., 27 R. I, 27; ·nemare Y. Rhode, 

Island Co. , 42 R. I. 215. Whether or not this was error is immaterial 

since its exclusion was not prejudicial to petitioners. 

The jar;y1s verdict was several thot2Sand dollars in excess of the 

otter, and the letter i£ ·aamitied co11lci have gone only' to the ~eight 

of the testimOD1' given by- C07le the expert witness- tor the state. The 

weight would have· been slight indeed when it is remembered that the 

offer made in the letter must have taken into consideration such 

elements as time,. the cost of litigation, and the amoWlt of interest 

that w'oa.ld rim from the time of taking. We are not impressed with 

petitioners' analogy o:f' • relatively higher income frorri an investment 

in a race track compared with that of a more desirable piece of property, 
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in the sense that these lllay be contrasted with the returns .from two 

comparable parcels_ or real estate. -

The petitioners' foarth contention is that the trial jastice 

erred in refusing to accept in evidence the testimoey ot William J. 

Lynch, the second appraiser fr:tl' respondent. We have related the 

circwnstances on which this contention is• based and are of the op1nion 

tb·at the trial jllBtice did not err in ref'llBing to permit questioning 

ot the witness by co11DSel for petitioners. This witness was called 

1n reb~ttal and any testim~ that he might have given as a long-term 

resident of that sectimn o! Pawtucket in which petitioners• property 

1s located could just as re•dily be given by the petitioner Osias J. 

L1Etoile, who in fact so testified when the testimoey of Lynch was 

excluded. 

A different question, however, 1s presented on .the issue ot 

wheth~r-or not Lyne~ could be required to testify as an expert when 

not engaged, b11t merely subpoenaed·. by petitioners .f'or that purpose. 

The petitioners admit that as an expert ~ testimony given by Lynch 

would have been based on his examination of their property made during 

and pm-suant to his employment as an appraiser for the state. We are 

ot the CDpinion that, on petitioners I s11bpoena, 1n the circ11JDStances 

of the instant case the trial jllBtice did not err in SIJStaining 

respondent 1s objection to the giving of testimony- by liynch as an expert. 

Pennsylvania Co. for Insurances on Lives , Etc. v. Philadelphia, 

262 ' Pa. 439; 2 A.L.R. 1573. See Cooper v. Norfolk RedeTelopment & 

H011Sing Aa.thorit;r, 197 Va. 653, .f'or a comprehensive disc11Ssion of the 

rule. 
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The petitioners argue that elCClusive of the ruling on Lynch's 

status as a witness it was error tor the trial jastice to inqllire 

of the witness and make his decision in the absence of the jury. 

This argument is clearly witho11t merit. It the ru11ng of the trial 

justice was correct,. and we are ot the opinion that it was, the 

inqllir7 by the court it made in the presence ot the jury migh~ well 

have been. prejwiicial to respondent. If the r11ling had been other

wise the jary wo11ld have been recalled and the questioning of the 

witness by c0W1sel for petitioners would have been cond11Cted in their 

presence. The inq11ir7 was preliminary pre·cedare and the - jury was 

properl;y exclwied. 

In this connection and throu.ghout every- argwnent made by peti

tioners they- advance the theory that in condemnation proceedings the 

state·ia Linder obligation to the person whose property-is taken to 

disclose all ct the information end every circlll'l1sta11ce- or factor 

which may have c cme to the attention or the state in connection with 

its efforts to determine the jest cmpenaation gaaranteed to the 

property owner by the constitution. We are net 1n accord wit.h peti

tioners• conception ot the state's constitutional d~ty in eminent 

d01111ain proceedings. The property owner is .entitled to full and fair 

jwiicial proceedings conducted pursuant to solllld legal principles 

and in accordance with the rules of procedmre and evidence. 

The petitioners' remaining exception is to the.denial of their 

motion tor a new trial. We haye . examined the rescript and find that 

the trial justice reviewed the evidence, s~pplied the correct principles 
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ot law, and exercised his independent j~dgment in passing on the 

evidence on which the jury assessed taepetitioner's damages. We 

are ot the opinion that the jury's verdict did f'ull justice ~etween 

the parties and that the trial justice did not err 1n denying the 

-motion for a new trial. 

We have· cansidered all of the petitioners' exceptions which 

they hl!ve briefed and argued, although we 11187 not have specif'icall.7 

referred to them, and have follnd them to a, without merit. 

111 of the petitioners• exception8 are D'l'erruled, ,µid the case 

is remitted to the s11perior court for entry ot jlligment en the verdict. 
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