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STATE OF MAINE
Inter-Departmental Memorandum Date-Map @, 1963 ~

hwmwmﬂmfur Dept. gurony of Taxstion
Fromy onn-—t—Baneity—Aost. Atty. Somersl D ® " -

Guastion isen, in connsction with a routine sudis
of this vm,h:: to the Linitation impesed by ssotion 30 of
the sales and uss tix law on defiefanty assussments. 1s youw
office limited, under ssction 20, to ssseseing tax:



«Zw
Ernest K, Johnsen, State Tax Assasser Hay 9, 1962

(a) with respest te ;;amm-ien sscurring within
2 years of the date of assasament; or :

(b) with respect to transsctions resuired Qz| law 52
E reported in returns filed within 2 years

te of sssessvant] or

(¢) with respect to transactions uguired 9% law to

be orted in ratuyns filed within's years

date of asseasmant and als transactions actnuu{ .

raported in such re have not baen oul
the twe-year limitation at the time the return s

filed, aven though such transactiens way have taken

placs prier to month covared by the return?

(It should be noted that under oxempla (¢), a tronvaction
roportad might eongeivably have eceurred as far as & years from
tha date of aspessmant if the trenssction was reported in the
raturn £iled for the firet month eovered by suwdit and if the
transsotion war at the point of deing outlawed at the tims of

reporting.)

The Opinions
Applicable salea and uee tax provizions are;
"Sag. 20, Daficicney assesesent.

After & Yeport is filed under the
provisions of this chapter, thes :
Tex Asseseoy chell cause tha same
to Lo axamined, snd may maks such
further sudits or investigetions

&3 he wmay desx necessary and if
therefron he shall deatezwmine that
there 1o s doficiency with recpeet
to the psymant of tax due under
this chapter, he shall sssess the
taxss and interest due the State,
giva notice of sueh aessasmsnt o .
tha persen liable, and make demand
upon him for payment but no such
asaeasrant csn be made after 2 years,”

“Sao. 14. Collection of tax; report
to Tax Aszessor,
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Ernsat H. Johnsen, State Tax Assessor Moy 9, L1962

"Eew. 2. Definitions.

tSale’ mecns any transfay, axchangs
or barter, in ony mannar or by any means
vhatsosver, for a consideratisn in the

8¢ sourse of busimoas snd imcludan
lesscs and contracts paychble by rentsl
ar liomoe fees for the right of possoss-
fon end use, but only whan such lsasee
and centracts are deemad e be In lieu of
purchoss by the State Tax Avsceoor,.™

*See. 5. Adding tax to male prics.

Bvary ratailer shsell add the sales tax
izponed by this chapter, er average
squivalent of ssid tax, to his zsle
price, exoept as otherwise provided
and when added the tax shall cnmtﬂm
a part of the price . . .
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Ernest H. Jehnaon, State Tax Assessor Hay 9, 1962

Yo answer part (a) of r querie thers is mo question but that
your office has authority, under the ssles and use tax law, to
asgess tax with respect te transactions occurring within twe
yeare of the date of sesessment.  Such transsctions take placs
within two years of the sssessmant date and are, therefore,
reported within two years of the assessment date.

Purugant to section 2, defining the word “sale", when the con=
tract, note and wortgage ware exscuted (in the factual aitmation
precanted) & eala of tangidle pearsensl preo ecourTad. By
section 5 this vendor was 4 bound to add sa tex te the sale
price, Ssetion 14 provides ¥ retailars shall repert the
wonthly ssles ot or before the 15¢th day of tha next s

month. The report required to be go £iled shall reaveal inter
alis the total sales price of all such sales transsoted inm the
preceding month, Payment of the tax so reported is, by reasen
of your postponsnent as authoriced ssation 15, dus vhen the
‘report is required to be filed. Failura to properly rawit tha
full smount of reperted liability is besie for your sxeminatian
and . inveatigation of such filed report plus othar appropriate
records of the retailer to detarmine the extent of the defisioney
respacting the payment of tax dus the State.

The ultimate conclusion, after reviawing the seles and use tax
provisions already hereln set forth, ie that you are suthorized
by auch pyevisions to exmmire the #iled raport and are authoriszed
to sxsmine other material records of the vendor to deternine 1f
lisbility 1z owed to this Stata. And your sxemination be of
those = transacted during the period of time .

mgt_._i.u.. ths wonth preceding ng month" . us, a
report filed in & month which is within a twosyser pericd of the
date of the deficiency asosssment may be examined and both the
reported and unraported aales for the previous wonth exssined and
affsoted by such assesasment,

Seetion 20 is herein {nterpreted to mean that the £iled vapert g
to be examined by {ﬁ office and that your office is te maks
furthar {nvestigag snd apdits neceasary to deteruine 1f such
report ie in fest vhat 1t purpsrts to be, i.e., & report of all
lisdbility for a urui:h. paeriod eof tin:é tﬁ‘!:ur oifi«zm lﬂ:gd
toxpayers to pestpone reporting a paying of liad »
The lagislaturs could not have intended that such extension woeuld
work to your detrissnt. The lawmskers, in keoping with sueh
:lltcnt%::.t mptu;il to th:a::uum of i,n: upmtaug‘ directed
your attention to such report acoeompany payman any
and to the recerds of the taxpayer covering that pervied for vhlch
he reported, Pursuant to section 20, Sales and Use Tax law, tha
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Ernast H. Jehpsou, Etate Tax Assessor May 9, 1962

atatote of limitations begins to vun from tha date of ths filing
of the return and vhen such return is ast barred neither {s your
incuiry. The saswar teo (b) of yeur tion is, then, that your
effiocs i not prohibited from sssess tax with respesct to.
transsctions required by lav to ba yéported on retuxrns filed
within two years of the data of assessmant,

Your attention is dirscted te part (¢c) of the question, to wit:
te those tramsactions reported on returna filed within twe yoars
of the date of esgesament, which transastions might conceivably
have ocowmrred as far e four years frou the dete of the asnaso-
ment if the transaation was reported in the return filed for the
first month covared by audit and 1f the transasction was at the
point of being outlawed et the time of weporting.. ,

The return £{led in the first month coversd by the pressnt sudit
period mey ba recognized as the last report filed for tha twe-year
perisd prier to such filing. Thus, when such report was £ilad,
tha two-yesr peried next prier te the filing date was etill open
to investiga and also subject to assecsment of
course, that the sssesszant was wade on or befers such £h£u date.
+Hed an assszsment been se wada, it would have reachoed all transoge
tiona having takewn place two years prioy: to ths filing of the
hareinzentionsd report. Uareported transaiétions cecurring prior
to the peried eould not be resched by such assessment.

l:&imﬂ with the firet wonth covared by thes present avdit paried
moving towards the present asscssment date, esch wonth may be
.uum aa the last month of & two-year miod subject to

tion and assessment as above mentionsd. The present audit
covars each one of thess months. By statuts sach of these monthly
Eathiy Tepects ave subjest Ue {ngeity rrevited Seb Eedasations
noR ore & ng such-tra ons
oeeurr:d vithin twe years next prior to the filing of such roports.
My poaition is based upon & recognition that your present asssss-
ment {s an sssessment covering each wmonth of a two-year peried naxt
prier to the date of sssessment.

1t is concluded that transactions actually reported within twe
years of the date of sssessment are subject to inquiry even though
such &mti«u wnay have occurred as stated in (c) of the

queat - '
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Ernest K. Jehnson, State Tax Asseasor May 9, 1962

PART TWO
The Facts)

A second, and perhaps wore important, question has also baen
raiced on the basis of the foregeing fascte: during the past twe
years the vendor has reported and paid e totel tax liability of
(for example) $30,000, of which ths bulk reflects transactions
oemiuf.:rm to the two-yesr pericod, but srronsously reported
at the ¢t of bank financing rather than at tha time of sals.

In the course of the auvdit, ssles within the two-ysar period,
wvhich have not in faet bean raported at all becsuse bank finaneing
has not yet bean arvanged, arc piloked up in the amcunt of
$2,000,000 with tax liability of $60,000.

Ihe Questions

Is i% necessary to credit against this liability of $60,000
the $50,000 reg:n-d end paid during the two-ysar por!.oa, even
though §x ca shown that the latter paymants in fect relate
to earlier sales?

The Opinient

The emounts rsported and paid by this vendor during the audit
period {n no wey affect that liability determined by auwdit to
be owing this Stats for the reason that the vendor subsitted
noniss cencerning transsations that occcuxrred outside said audit

peried,

As atated earlier, offices may exemine reports not barred
by the statute of Limitations. expressed in section 19, Such
investigation indicated late reporting and paying of lisbility
by the vender. not ready to argue that nisfeasance of this
vendor works to his benefit and teo your detriment particularly
vhen you may exsmaine tha reported transactions and allocate them
to their prepar place.
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Ernest H, Johnson; State Tax Assesaor Yay 9, 1962

Allowable credits are these which by their own eharacteristica
demand reforence to related charges. '

The answer to the cquestion 1s that such credit need not be
advanoed . ' '

JWBiepd



STATE OF MAINE
In;er,pgp_a:unental Memorandum T L /9 L

8o . ; t,

To—sobm-¥+Sermtt; AESTEGNL KUtorney Genersl PP Baren of Twation

From — g st Johmson; Stite Tex Assessor " Sirezu of Tmmtion

Subject —pettvtwmey FTESERERES, Section Y0 of the Sales and Use Tax Lov

A building supply house (the vemdar), & registersd seller who has boen reporting

regularly to this effica under the sales snd use tax lsw, sells prefedricated houses.
These housos are sold a2 tangible persomal property, since the vendor doss not undere
taike Lo erest them. The msthed of selling is 83 follous: when a customer selecte &
house & contract is signed, and the customer gives the wendor a note in the amuumt of
the purchase price, togather with a sertgage' to securs the note. The ts of
the house are then delivered to thw huilding site. Subsequently, the purchaser of
the ge in an smount sufficient to cower the

gk
11
:

house cbtains & conventi : _
' 2’ pays the vendar the full dalance due on the
purchese price, at which tine the note given the vendor is cuncelled and the mertgage
fiven the vendor is discharged, This msy take place from six months to two years
rem the da te ths contrect bstueen the vendor and purchaser vas entered into, or the
date on which delivery was aade by ihe vemdor.

Upon sudit by thds effice, it is thet the vendor has been repocting sales,
e&n

i
4
3
.
g
:

not. as of .the date the contrast of sale is entered into, or delivery is made, but as
of ths dote benk financing is chtained by the purchaser and full payvient i{s mads to

routine audit of this vendes,

g

1. A question has arismi, in conmsction with
ks to the liaitation imposcd Ly Section 20 of the sales and use tax lsw om deficlency
ansessments. Is this office linited, under Section 20, to sssessing deficiency tax
with respect to sales occurring within two ywars of the date of assessuent, or is this
office pernitted Lo assesa daficiency tax with respsct to transactions re by the
vendor withis two years of assessawnt, sven though the sales in fact nore than
twe years prier ta assessment? (I.e,, the vender In this case nigiit report & tramsaction
in June 1960 » within the two-year paried - where hank firmneing and final payment
occurred st that time; although the gals thus being reported actually was made in
Jaguary 1959 - well bsyond the twoyenr period.)

2. A sscend, and perhops more impertant, gquestion has alsc been reised on the
banis of the foregoing factss during the "two years the vendor has reported snd
puid a total tax liability of (for exmmple) $50,000, of which the bulk reflects
transgctions sccurring prior to the two-year period, but erronegusly reported at the
ting of bank fimmncing rather than at the time of sals, C .

In the course of tie mudit, sales within the two-year periocd, which have net in
fact been reported at all beosuse bank flmencing hus het yet- been arrenged, are
picked wp in the smount of 32,000,000, with tax lisbility of 360,000.. Is it necessary
to oredit against this liebility of $60,000 the 357,000 reperted and pald during the
tvo-yenr period, sven though it can be shown timt the latter psyments in fect relete
to sariier sales? -
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