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STATE OF MAINE
. Inter-Departmental Memorandum Date—pareh—;—1962——

Hao the State Tax Ascesser a vight to imafat upen the exsmins-
tion of recevds of nonvosidauts of Meine who have imcurrod
solss or use tax 1iability in this state and what recourse has
m'a_ssa;m in the eveat sueh nonrasident refuses ssocss to his

to aine,
Rempshive, is without ok, S

sider P ‘

80 Vi, 35, &6 A 790, 207 U.8, 541, vherc the dafendsnt was
ardered to produse iochn of ths company which wars, &t the
time, in senother state. The dafendant, in that case, rofussd
and was ultimately f£inad Zor « Dafandant ob 4 that
dus precess was denied it bscauze tha otatute awthorised in-
£flistion of a £ine by the court for failwme to porform am oot
eutsida the state., Tha csurt sald: :

;Mym:ﬂ:»:ﬁ;'h ne 11 Lty
n preovid 2 eepporation
doing businass in the atate and
protscted by its pewars may ba
om te preduce bafers a

2 of ths stete material
svidence in tha shape of books or

papers t t in the stats,
and ﬂhﬁ are In ﬁ eutag and



-da
Ernest H. Johnson, State Tan Assessor Maroh 9, 1962

eontrel, although fexr the
monant outaide the l.ni::ltu of

the state, "“,i%’—:zm
£ ths decres sred no
- : ‘t l« ‘é \I : . .i

An attempt to rssch books of ascount located in a sister atate,
wvill preve fruitless where our couwrt lasks the sutherity ®o
eaforcs its order, Tha ordar will eall for the performanse of
acts in snother state. Supevvision will bs lacking. Direct
sequisition of a nonvesidsnt seller’s hooks of sccount appears
at best a diffigult prosedwre without hopa of suscsss,

A foreign Judgment that the

MMagnﬂn or rofrain from doing
: s ast other than the paywent of

monay will mot be smferecd by an

sction on the Jjudgment.®

Am, Jur., Jodgments, ne¢. 938,

Books located in Maine,

IZ & wonresident saller's agent hes fn his poscessien baoks of
sccount of m:tmml and such books are being waintained by
the agent in na Zor ths puvpose of revce sales transcoted
here, such records may ba reasghad by legal action., Jurisdiction
is hat of the sudject matter. The perecn having custody of the
books s within the state and amsnabls to procsss. Celling for
production of records logated in Maina for the pnrgu of
datermining the ameunt of tax lisbility owing te¢ the state arieing
from the deing of businsss seems preper. The gourt has the
ability te supervisc ordersd events.

An Indivect rbitrary Assessment:

The use of the arbitrary assessnment zay bring the nonresident’s
bhooks and records into the state when such books and records are
otherwies unobtalmable. Presentation of records wuld likely be
nade at a reconsideration hearing. If no such hearing is
requested by the nonresident thare is the possibility that the
state will Zall to realize the full amount of liab{lity due it
from the taxable events. However, the srbitrary amount assessed
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based upon similar types of businesses within the sams general
businesc area would likely result in an assessuwant fair to beth
the taxpaysr and the state. The use of the arbitrery assecsment
has further merit: .

“The assessmant astablishes the
tax liability and providea the
hacessary basis for enabling tha
Jurisdiction to cellect the tax,
The taxing Jurisdiction should net
be regquived te divert anditors or
field rapresentstives to Ffollowl
up delinquentz when the law provides
for a lass costly and equally
sxpeditious means of securing pay-
ment of delinguent taxas."
Aduinistiration of Local Sales and
Use Taxas, Moak and Cowsn, (1081)
page 196, '

Same~<The Injunetion:

The sales and use tax law, section 34, suthorized the filing of a
complaint, applying for am injunstion fyem doing business {n this
state againset any person required by section 6 of said law to
register as a ssller wherse such persen falls te so register. The
breach of law is the failure te register after reguest. Jurfsdigsion
exiats over the nenresident through submission teo jurisdistion by
the regular sclicitation of business or the making of retail sales.
Persons doing dusiness within the jurisdietion are, under sous
statutes, deemed residents for the purpose of being sved. Sees
Routenberg v. Schweitser, 165 N.Y. 175, 38 N.E. 880 and Kaye-Martin
v, Brooks (I1l.) 267 F. 24 394, In Kaye-Martin v. Brooks the
question vas vhether the attendance in Chicage at a meeting by a non-
resident corporate offfcer was sufficient contact te give the atate
Jurisdietion over such nonresident corporation. The statute asserted
by Illinois is substantislly identicel to the following Maine provision:

“"Servieca on Nonresidents
Sea. 21. Service of Process.==-

i. Any person, whether or mot a
cliticen or re'idnnt of thiszs state,
who im person or through an agent
does any of the acta herein after
enumerated in this section, therebdy
subnits said son, and, an
iudividual, his personsl representa-
tive, to the jurisdiction of the
courts of this astate as to any causes
of action arising from the doing of
any of said acta:
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A. The transaction of any business
within this stateg

11. Service of process upon any
persen who is subject to the
jurisdietion ¢f the courts of thias
state, as provided in this seotien,
may be wmade by paraenally serving

the ausmons upon tha defendant oute
aide this state, with the sems force -
and effect as though susmons had

bun,t . personally servad within thia
state.,

11¥. Only causes of sction arising
from acts enuwmarated herain may ba
asaerted againat a defendant in an

' sction in which jurisdiction over his
is based upon this sestion, -

IV, Nething centained in this section
linite or affects the wight to serva
any process in any other manner nov or
hareafter provided by law.®

Chepter 112, R,85. 1954, amendsd,

In holding that thers was no juriediction the court sald:

HAs squisite teo personal juris-
dtctgau of state court over nonresidant,
there must be seme agt by which
.defendant purpossfully avails himself of
rimcga of condusting sstivitiss withe
s tha forum state, thus inveking benefite
and protection of itn laws, and he must
have certain minimal contacts with the
forum state such that. the maintensance of
suit does not offend traditional notions
of fair play and substantial justice.”
Kaye-Martin v. Brooks, sapra.

Apparently each case will be decided on {ts own facte re scts
vhich fulfill ths requirement of transaction of any business
within the state: '
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“Although the phrase 'transsactien
of any buciness within this State’
iz as broed ac conatitutional
sathority will pernik it poses a
problaa of statutory conatructien
within the comstitutional framewerk
and its application to the faotusl
background of sseh individeal case,”
Xaye~-Martin v. Brooks, supra.

“The ceurt nay acquire Jurisdictien

ovar the conrssident {f there are
some wininel contadts by the non-
resfdent with the astate s0 as to moke
i¢ reasonable that ha should be
amenable to suit within the astate.”
Nerlund v, MW. 450 Nian, 1“'
“ !Q’“a 3‘ ‘1-

A Uteh uswa, 3 Utsh 34 34, 277 P, 24 969, the court citsa the
Weastern Gas Applisnce case, 257 P, 24 950 and langhage thare

glvens

"In Western Gam Applisnce, . . «
Mr. Justice Crocket painted out a
auxber of other sstivitieg
authoritatively daternined sa 'not
doing buainesa' for precess
purposss; (1) mere prasence of an
offica in the forum, (2) a Lagtory
sale te a lecal distributer,

{3) instruetion to retailers im aid
of distridutors' aild promotion, (4)
warranting and shipping parta to an
fodependent dealer and (S5} lselated
casen of equipnant installatiom.™

The case immediately adove cited, 3 Utah 24 34, 277 P. 2d 969
abost sums up the status of nonresidant service of prezess statutest

fA¢C pressnt we are cosmitted tw a
net too opecific proposition that
to ba subjest to the process of the
local forum, whare distribution of
compoditics is concerned, the out-
sider must do something else then
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nn::%i'salinit thefir sale or
distribution, and the 'something
slege' should ba such as would

inapire in a ressonadle persen’s

mind the conviction that such
outsider, 28 a praotical matter,

is pressnt in the state personally
or by authorized representation, to
further his business interssts with
lecal inhabizants throogh real and
idantifiable centracte rapresenting
a gontinuity of dealing and activity
ot too disgimiler from that indulged
by looal business peeple attending te
their own businass pursvits.®

It seews now genarally reco ed that even though a defendent

is not physically present within a state, by engaging in certain
sctivities thurein he may be deemed to be present snd cubject to
the jurisdiction of its courts., The leading case uphelding this
prineiple’ ia Internatismmal Shoe Co. v. Washingten, 326 U.S. 310.
That cass contains languags applicsble to nonresideént individuals
and indicates that this type of Jurisdiction may noiw be grounded
on the defendant's minimum conteacts within the state, rather than
on a finding of actual "doing buuiunaa“i but presant desisisne
indicate that “minimom contacte™ jurisdiction will be limited te
caunes of action arising from thoss contacts.

1 conslude that sales rade in Mafne by monresident sellers are
transactions of business within the weaning of the statute allow-
ing for sexviee of injunetive process upon nonrasidents.

A cauge of ection has been defined as those facts sufficient to
Justify a court in rendering a judgment; or a breach of duty.

It 1is to be noted that the injunctive section of the sales and
use tax law, section 34, doss not provide for injunetive relief
vhere any reteiler refuses the assessor accesa to his books. The
section gives relief for the failure to vegistar; or for the
fallure to file reg:::a; or for the failure to pay liabflity.

Sy s the nonres it does register when informed that hias
faliure may result in injunction against him, but that he rafuses
to allow exsmination of his books. Section 28 of the ssles and
use tax law authorizes the sxamination of the books, recerds, etc.
of any retailer. The nonresident, through registration, has become.
8 retailer and subject to the duty of eshibiting hie records to
the Assessor's agents on request., Still he smay refuse.
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Failure to produce books Iin keeping with seation 25 constitutes
as much a breach of the law as those omigasions set forth in
section 34. It seems repugnant to permit injunctive relief for
tha breach of a rule or regulation without sllowing such relief
for a greater breach, i.e., the breach of law,

Ses aolso seotion 127, Chapter 53, service of proceas on foreign
corporations. - '

CORCLUSION

There exista no body of law upon the quaation peosed, A probabla
reason {s the utilization of other methods such as the srbitrary
assessment. Only over the last few years have stetes turned to
the problems pressanted by tha nonresidant sesller. Prior to that
time thexe vzﬂ wore than enough immediate problsms at home
requiring attention.

Presently thers exists the indirect approach through the already

mentioned arbitrary ssaessment. The i{njunction procedure harein

gﬁioaﬁ‘:u another approach is based only upen the epinion of
wr . :

This paper is being submitted with the understanding that further
end continuous exsmination of the authorities and the law will
be here conducted far the purpsce of properly mesting the various
problems presented by the nonrasident seller.

JWBepd
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