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January 24, 1962 

Division of Prohat.f.on and 'Parole 

Assistant A:ttomey Gonei'al 

QUBSTION PfU!SP.NTlH>t May the GOVOl"nOl", with the advice and consent of tbe 

Council grant eowmrutations • affixing thereto. coruli tions which al'e !rt eo-nf'li.et 
i; 

with existing l~w? 

The sentence of subject, Pere:, Paul, wa-s eomJl'Mted by the &wn-nar, with 

the advice a~cl cm1sent of the Counctl, by otd•? datod neeelllb•~ 4, 1ts1. ftom 

life i~-tis®ment. tt, t~irty•ene years• thre• tnOftths to Ufe impiihon•ent~ with 

tho further provision tliat upon release on parole by the State PTobation•PQrole 

Boa..rd, th• period ynder p~~:e supertrhion shall YUn for six yeal"s. Seetion 11 • 
' L 

· of ChapteY 387; P. L.. ltS7 • was in effect at tht d».te of commu.t.at:lon.. wllich. 

:utctie~ provided that n,o person could be kept en pai-o-le fOT tonier than feui- yeaH. 

With refer♦nct1t to the JH':Mel' of the Govcn•uor in matter, of eommutatitm. of 

sentence, the Constitution ef Maine reads in patt a-s follow,u 

Section 11, Part li• Artlot• V1 "He shnU have pm,,el.', with th.• advice and 
•cmsent of the council, to rcn11t. atte-r convittion, all forfeituires and JHiltuilti•s• and 
to grant repi-ie-ves, ¢c,mmutations and pardons; exetpt in ca,es cf i.mpeaehmont, 
upon sueh ct:>ndi tions,. anti with such restrittions m1,d U:mitaticms a& may b-e dee'med 
ptopo-r,. subject to '1Ueh i-egulati0ns as may be t:tr-ovided by lttw; l"eladve to the 
Ulattnet ef applying fo-r pal'doma /• 

The above langua,ge fl"Olff tho e°'tu.ititudon is ch,a,r and ,meqtd.vo¢al as to tke!J . 

1)-ewer of the Governor llnd Council to txei-else discretion in irantlng co•tatiott$ 

and providet a great deal of latitude a5 to the e0ndltitm.s and ,r•it:rietion.s 

whlth may be attach•d thell'$to,. The aonstit,titienal prt)vl$i(m pro'\'ides for the 

exercise ~f legisla~ive authority only as to the manner cf a-pplyins £or pardomi, 



},-' 
I 

... 2 .. 

(emphasis supplied). 

In the ease of Bas,te v. Robi,ins 153 ~. US• 1957, at 129• 130• the emtrt 

add¥-enes its&lf to a cons:tdo1-ation of t1Ht aboV$ ~ooted pa,uuage frcm the 

Constitution o:f Maine, and mote in ru1:rtieular• to the t"eiolution of a. conflict 

betw•en sueh constitutional provision 1nd the provision of a statute. 

»Jt is readily seen from a reading e£ thh part of Ante.le V, that ii..e 
powe~ to act is o,ie g#nted t~ the Gm,omor and C0tmeit by th• Constitutioft ud 
legislative aed.0n h limited to the ttdoption of l'GJulati~ri:i 1t'l:elative to the 
aanner ef ttP'l)lying f,or po:rdons •. Other than this; :t~• t,0Ji1;1au,• i, ~,ithou-t 
autlu.n:i ty to control in any way• T-egub:te or interf•r• with th$ pfflf•n•t cf tli• 
Gwe:tnor and Council, umler t'hb eonititutio:nal pt'ovisi0n. ,.. .-th* authority 
of the Governor and Cmmdl b derived from the Conttitution and it fllJ1 

, commute the 1ente~ee with such ro$ttiction$ ·a may b~ deemed pTop$r. tf ,th♦ 
-restri~d.ons and Und.tatietu, lutposed art in e~nfUc:t with the. :p:rovbioni of' 
any itatute• then t1ucb statute does not control ~.nd it m3y be ignored,._,• 
provided sueh restrictions or Umitad.ons a.re not illegal, bnlteral_, or imp~ssi'blo 
to petf ormi u ,,, 

Baston eas~, s1:12r~. , One, 'fidwtn Baston, was sel'ltcttu':\ed t~ the Main• Stitte llrhon 

afte~ being eeavieted of rape, t& tewe a pe~iod of eiaht yeaTs, His sentenee 

wu 1aier commuted by the Gmrernor and CauneU to 0 not 1._,s, than four. nor 1aol"e 

thtn eight 11-ats'*, bein_g an indeteninau sentence~ Such l!ienten¢e, unde1t the 

l~, ~ould ru:,t have befiln illlposed by tbe eourt, thut th• eonfUtt bet-w~•n 

constitution and statute. 

It is my opinion that the lh1$ton ~a.1e• p~P~Ji:, b eontl'cUini ,nitherity in 

thtt dbpotid.on of th• pa-role status of Pe-rcy Jaul.. The restrietit'n~ attach4td 

to the e0lfflllutation order ol the sentenee of 'Perey Paul were neithttr Ul,gal • 

iuora,1 _ nor imp tuts ib le to pe:rten. The ord~lf wat eontrtry to an exh ting 

statute; however, dnee tht autho-dty aNse £rem the Com~titution; :h eontrots, 

and negates tllt authod ty, granted by statute, t~ th0 :Prohati ~n-Pin.•olo lloilrd to 

dlieharge i,aro.laes aft•~ four 1••:r• on parcl e. 



lt is my opinion tb-at PeNy Paul b propel'ly ~er the supervision and 

eontr<>l 0£ the Proln1titm-P1u:·olo 8oard undet' the arde:r of' th.e Govel't'l<tr and 

Council; until December 11 1 1963. Any parole violati0n between tho p:resent 

dato and Deeembel' 17. 1963 shall be handled in the so.me tlffl~er as in eth•-r 

e1ses &f parole violation. 
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Aisistant Attorn,ey G~~E;'l!'&l 


