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April 1, 1959

Committee on Business Legislation
State House '
Augusta, Maine

GCentlemen:

This letter 1s in response to the oral request of Senator
Arthur Charles that this office examine S. P, 179, L. D. #482
and submit to the committee any comments we might have on the
sald Legislative Document.

The first item which we would like to comment upon is the
last sentence of section 2. This sentence contains, substantially,
the same words, and has the same effect as its counterpart in the
present law, and has .been declared uncongtitutional by our Maine
g:przgg Court in the case of Wiley vs. Sampson - Ripley Co., 151

The sentemce in question is contained in that section which
sets forth the penalty for violation of the provisions of the
Unfair Sales Act, and reads as follows:

"Evidence of any advertisement, offer to sell or sale

of any item of merchandise by any retaller or wholesaler
at legs than cost to him, together with any sales taxes
or exclses levied pr imposed upon such merchandise by

the State or the United States of America not already
included in the invoice or replacement cost to him, shall
be prima facie evidence of intent to injure competitora
or destroy competition.™

That sentence held unconstitutional by the court reads as
follows:

‘M ee- proof of any advertisement, offer to sell or sale
of any item of merchandige by any retailer or wholesaler
at less than cost to him as herein defined shall be
prima facle evidence of intent to injure competitors and
destroy competition,™ ‘

The sentence in L.D. 482 in and of itself is quite clear and,
once evidence 1s entered showing that a business advertised or ~ -
gsold or offered for sale an item of merchandise below cost, then the
law presumes the advertisement, sale, or offer to have been accom- .
plished from an intent to injure competition, and the burden shifts
to the defendant to disprove such intent.
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Your committee is completely aware, we are sure, of the prin-
ciple of law followed by courts in a criminal case - that the de-
fendant is presumed innocent until his guilt is proved beyond a
reasonable doubt,

The sentence we question changes that principle, and sag:nthat
upon evidence of one fact, sale of merchandise below cost, t a
prima facle case has been made that defendant made such sale with
intent to injure competition, thus re the requirement of the
State's proving guilt beyond a reascondble doubt, and, instead,
presumes gullt, and requires the defendant to prova fits innocenee.

This presumption, with respect to both the criminal and civil
portions of the present law, was held to be unconstitutional in
the above cited case. '

To be sure, beocasionally certain evidence may be used as prima
facle evidence of another conelusfon. But that evidence must Ea\re
a reasonaeble connection to the conclusion drawn. It must lead,
reasonahli and loglcally, to the presumed conclusion, Thus it is
commonly 1 that a certain quantity of intoxicating liquor con-
sumed by a person results in iIntoxication, This relatlionship be~
tween quantity of liquor drunk and its effect 1is so sclentifically
certain and ascertainable that the court has upheld a law which
says that the preserice of a stated gga'.ntity of alcohol in the bleood
ﬁ prima facle evlidence of being under the influence of intoxicating
quox,

But pur court hds sald that the gale below cost has no necess~
ary relationship to an intent to injure competition. As an example,
the court clted an instance where several creditors might besiege
a debtor business for payment of bills, Perhaps the only possible
way - to agcumulate the funds-to pay off auch creditors would be by
sale below cost. BSuch cases compel the court to comclude that
Mthe presumption created here has no relation in experience to
general facts." '

OQur comment then would be that the last sentence of section 2
being a known unconstitutional Erovisian, should not be re-enacted
as law, but rather, should be eliminated from our statutes.

As a second comment we would point out that a county attorney
as such has no restreining powers. Such powers rest in the court
as indicated in the first sentence of section 4., We would suggest
that the words "and restrain™ corntained in the second sentence of
section 4 - "It ghall be the duty of the several county attorneys,
in theilr respective counties, to enforce and restrain the viola~-
tions of this chapter.,” are not proper, End certalnly not needed
in view of the preceding sentence which provides that:
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M"gpon complaint of any person, the Superior Court
shall have jurisdiction to restrain and enjoin any
act forbidden or declared illegal by any provision
of this chapter.™ S

Very truly yours,

James Glynn Frost
Deputy Attorney Gerteral
JGF:CBH



