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December- j1i· 1956 
, · . ' . . 

Tp Kemit s .. Nickerson/ Deputy Com¢,asioner of Education 
Re:·. Wi thhold_ing. Town Subsudy 

.· · · In y~ur memo: ·-of_ .. Dece$er 19, 1956., you state that the Ashland 
school coumittee. haa: approve4 the· use. of ·school t_ime . ~d -·.school bui.ld'
ings. f-or · denominational· or sectarian .teaching· by a church· .of:eicial ~ 
.·• .. ·· .'•·_:~ .. ; .... _··~'. .. ·~·.: .. . _ .. ·. ' .• · ~-·•·.··· .. ·. ,· 

You ask if .:the_. Department of Education can withhold·. State .sub
·sidy for t11e···'l'.C>"WD: .of. Ashland under Section 31 of Chapter_ .41, R." S • .- . ·. · 
1954., _: which: states in; -p.art_ that ·failure· in any way. to . comply 'Wi~h • ·._ . 
~1id~aw pre_sc:rJ;"ibiD:g(:·the du_~~s of ~owns. may cause subsidy to- be wit:_h-

Aninrer. No· .. 

Section 147 of ·Chafter 41 prc;,vides in pet:· 

"On a day in ·each week, to . be fixed by the 
boa:.rd; it ~ay excuse _such pupils·. fo:,; at ieast 
:l_ hour for the purpose c;,f atte:n4in,g their re.-
spec tive pla~es .-of w.omip, or some .. other suitable 
place=, there- to receive moral ·.ii,.~truction :ln ac~. 
cordance · With t.he ' religious ··faith of aaid pupiles." 

It 1$ our ot~~--~~~ .t~a-t :~~r the p~ovision·s· :of the. ~bQVe -q~ted· 
law relig;toue inst~~:L<>n ·must be given .off' ·the schoql · -preud.ses. · It_ : · 
has· long been the Ppinion _.of ·.this .of:fic·e, and the law in. all .States. of.· 
·which -1'8 h•ve· · any information, .. that ·se~tarian r~ligiourf inatruction:s 
are not a pat."t .-of the . educational program of the ~.ate. 

, : . 

This .alone, hqwever ~ does not :give . to the Department .of Educa
·tion .the right to withhold· the State erubs:idy from a town ·which has . . 
. such a progra:m .in ~ts_ public .schools. At most it is a problem_ which. 
the department can·present to· the Governor and. Council for considera-
tion .. Section 31,. supra, reads: · · 

"When the goy~rnor and c.ouncil have reason .to 
belie_ve_· that a·town has· neglecte.d to _raise and 
expend the school money ·re-quired by. law, or to 
employ_ ·teachers· .certified as ·re.quire.d by law, . or 
·to hav~. instruction given in -the subjects pre
.acribe~ by law,. or to provide. siltable-- textbooks 
;Ln. the subjects prescribed b1 law, OT faithfu~ly 
to expend the ·school money ee·ceived from the state 
oT in any way-to comply·wi.th the law prescribing. 
the duties of towns in relation to public· schools, 
they sh~ll .direct the-treasurer of state to wi~h
hold from the apportionment of statet:hool funds 
made to .that town suc;:h· amount as the y deem ex-
ped_ient, and the amount so withheld all. not be 
paid until such town shall satisfy said governor 

... 



· and.· co1meii . t_hat it has . expended the ·full 
amowit of.· s_chool mo_ney· as -:require_d by law 
and .tha; .. ·.it ·.has .. co~pliec;l iii . all ways with 
-the ,law pl:'.esc_ribing the duties of ·towns in 
relation .to -public :Etc~ol.s; and whenever such 
town . shall fai.1, within .the year for which 
.~be apportio~n~ . is m,ade, . so to satisfy the 
govemor .• Sil;d council, ·- the .. said amount withheld 
shall be . forfeited and shall be added ~o the 
gener~l .fund of · the state." . . . . 

2 

. There ·1s . within .).;he· above ·law ·an area in which the Governor 
and Council -would have a discretion t:o ·.· exercise., 1ri arriving at a : 
deci.i,ion~ and ·we·• .. therefore ·do · not •ttempt .. to _$.1.tic:l.pate -the- action 
of. the· Governor and Council.with respect to such a situation. . . ' . . . 

James Glynn· ·frost . 
·neputy Atto.rriey General 

jgf/c 


