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December .28, 195,6 

. ' . 

To Commissioner David Ho Stevens,· State Highway Commission 
Re: Bids . . . · .·. . . ... . ·.· .· .. ·. ·· · .... .. _. . 

• • . • . ' . ~. • •, . • ·. • '. ' •~ . • . . . ' ,.=: •\: •• \ •> . ' • . . . ' • • . . • I • ' • "\ :_. .'• ,'. • : ' • • • • • 

. . · 0ur· ·· attention· has been caliei to .: .the matter. of·' :bids su'b~tted. 
to .. the Comdssion· at its irivitatiQri and opened DE!ceDlber · 19 1956, · 
for .· construction o~ ·· a bridge at York, Maine~ It h.as been alleged . 
to_ uir. that the· low. bid waa rejected ~d· the low. bidder, 4D. out-of- ·. 
sta~ corporation, was refused any .consideration whatsoever in tne 
bidding for· the reason that it's cqrporate ·seal .. had·11ot been affixed 
to:-:Lts bid: an,d it had n.Qt submit~ed, with its· bid, an:'. affidavit to 
the effect that . the .o£ficer signing t~ bid was duJ.y authorized by · 
the ·.e.orporatiqn.· It . is our ." understanding · tbat the attention of this 
corporation had previous.ly been :Ccially directed. to the Co-.is- · 
sion"s specifications requiring · affixirtg of tne eo.rpora:te seal 
and the ·submission of the affidavit. It is further alleged to us :. 
that a repl'.esentative of the corpor.at:l,on was. ~~aent at tbe :open::1,ng 
of the ·btds in the offic~ of the Comdssion,· that he had with him 
tha-reqUired atfidavit · and al.so had wii:h him the ~rporate seal. 
We. understand t~at he was refused permission to· affilt .the corporate 
s.aaJ. to the .'bi-d. ·t.t is further our understanding ·that t~ •bid sub~ 
mitted. 1;,y th! .. cQmpaut waa '$~7.~47 .95 ,· l~er :th$\. ttie 'next_ ~est bi~ • 

.. . we. have been ·t~.Ld. -~t the·. reason''g:l~en. f~r_·.faihtre · ev~n·: t~ 
con~der •. the bid was -a ru.Ling by this · department · that · a bid lacking 
such a .sea.L,·. or not ac¢.0mpanied by SQ4:h an .affidav'it, could J.U>t be 
considere.d-•. ~h a ruling has never been made • .. .. : , ... - · ·: . 
• ' ' ' , . . ~ , . ' , • l. ,• ~ ', 

·.. . :Some ·time ago, in iegar.ci · t~ ariother. mat;t~· •. · a bid was submitt~d 
by a ·_newly formed corpQratiqn~ the corpc)ra~iqn at that . time not 
.having · a seat, · and, there~re, no. seal was attached tQ. the bid. In 
a._d.1$cussion. Qf that ··matter_:by·~bers ·of this office, it .was the. 
·consensus .. that· it WJ:)Uld ~e.: adm1,ntstratively helpful· tQ the respQ'n~ 
s,i,qle :Stat~ orf1cial if ; the: corpqrate seal-were. ·.affixed and some. · 
evidence · presented to ·. show the .. authority.· o.f • the ~-orporate officer . 
to . aign .the· bid. ·We note tha-= · the Commis~ion hils nQW inccrpot'ate.d 
in .lts spec1t1cations Qf invitations· to bid the require.men~ of 
·corporatiqns that ia .seal be affixed and the b:Ld he . acQo~an:l.~d bi 
ap,. attidavit shQWing the authority of the corporate officer t.o s gn. 
The· purPQse o:t: · this requi~ement, of course, is to ea:ttablish prima 
.fac.1e· evidence for the State._ in• the event it should become necessary 
to-sue the bidder for failure to fulfill the.terms .of the bid. May 
we here suggest, parenthetically, if you are going .to require evi-- . 
dence ·ot the authority ot:-. tbe cQrporate officer. to sign, that it . 
·m:tght be more reasonab.Le; and D10re useful to the State, tc recttd.re 1 
~tead ot an affidavit, a certified CQPY of .the -eorpox-ate r .eeords·, 

While it .does not seem· un:reasonable -to .require the·se things 
as part o:t a bid, they certainly are not and ·cannot be construe.d to 
be a material part .ot a bid, to the e~lusion of every other c.on
s1perat1on, .or any. other. _We .wquld re:coamend the retention ·.of . these 
requirements, for the .purpose$ set forth, abQVe, but we refuse to 
accept any responsibil1.ty tor adm1.nistrative, .or .other, misinter
p~etation or mis-application of these requirements. 



We call uou;- attentiQU to Seetion·1oz .. 7. appearing at the 
bottom o.t page 10 and top ot page ll of your _,., State of. Maine, 
State_H:Lghway Co.lllllission, Standard· Specificat~ons,-Higm,ays an.d 
Bri.dges,·,_ Revision ot. January -1956~·"· · The: last- sentencEf of this· 
.Sect10_1:i-rea.dEJ:._•: · :··· · :.- ;· ·· .·: ·.·. - ·. : · 

, ·. · -•1t11e· Co~s-si~n . reserv~s the right_ to . w~ve_. t~~htrlcal1h1es 
and ·make·: the· .award tor· .t~ -best · interests· of· the- ·State. 11 
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. ,:- : · UpQn the. facts presented in this matter it' appears·- upon 'the 
fa~e 0:1: it that some seventeen· thousand·_ dollars of·-: taxpayers•· .. ': . 
money_ ~ght have been saved, -had ·.the technicality of ·dmis.siQn of
the seal. and a:t:tidavit )>een waived. The circumstances -.ould a,eem 
at· least to. require s·ome -c.onsideration .Qf: ·this 'bid rather than 
its eompJ.et;e rejectiqn. . .· ·. . · ·· ,_ · .·• : : '•·- : , . ·_:_.-· · · ... ·, ·. · · 

.: ';.We.further~ ~erstand :that. ~i-$ -~onttac~ was· '·imme.diatE!ly'•." 
a.warded to one'other than the actual I.ow bidder. Any-action on 
_our part· to· remedy the aituation at· the present t:l.m.e ·WQuid·· : :: .. 
thereJ:ore; ,reEfUlt -in further: ·expense$· rath~ than ·i.n a savk.s .. to 
the State. · · · · · · ·: -· · · · · • · · · · · · ·. · -: . · . : 

' . . . 

. It ·:I.Ei not or~UnUil.y the: provinQe Of .this-: offi~e to. interfere 
w1-th ·the·adm:l.ni.Sttative po.U.cy ot artot:ner· state department. However, 
when such a-pol.icy appear$ tQ. be dE!cidedly d,Jtrimental t-Q the. be"st 
interests ot the Stat~, and is purportedly based upon an ~pinion 
ot this o:t:t:1ce·,. . then we feel we must interfere. · · · 

·.otf1ctW~ ~tS:s,~r w:'~Moonb~:i:~1;"~~:"iif ~s 
.area· ot. ~sc-retion to b·e exero1.sed by ·the. Highway_. Commis~i~, par• 
ticuJ.aJ.'.l.y whe:rer·1.n -~ur ppin.ion,. such deci.s:lon '-.resultif·ili 4 CQn~ .. 
c"ius.1.011 that _borders on an .abulile :0:t .discr~t:l,Qn. 

' . . · . . ' . ' . ' .. 

·.We bel:LeV'e ·that·a contimiatiQli ·of the.practice which apparently._ 
exists; o:t:_· rejecting bids for "infqrmalitie$11 wh~cb. in no: wise con- · 

· stitu.te· :a .substant:ial deviation from · the request for bidS, may 
result;, as ·1n tbe pre.sent case! iQ financial loss to. the ,,State ·of 
.Ma1.ne.· We ·must,· therefore-, a,dv ·se you that if, tmde,;' such facts 
in· a ~u~~equent .c,as.e, a low bid;-were to be· -reje.cted for any such 
reason~ then we· ·_should_ be c~mpelled. to bring a _ prope~ ~ction in 
co\JX't ~ protect the · interests. Qf the State. · 

H 

Frank F. Hardiitg 
Attorn_ey General 


