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ll'ovember _10, 19S6 

To. Honotable Edmund. s. l!lu1kle, Sovemor of Kaine 
Ile: Compatibility of Office 

We have your memo of October 25, 1956, in which yo\1 ·,tated that a 
voter in W&1hington County hae drawn to your attention the fact that the ~heriff 
_of Waahington County vaa duly appointed a Juatice of the !eace by the ~overnor 
and Council. 

The sheriff•• duly elected a1 auch and began hil tem. of office 
on January 1, 19S5, for_•· ~-year period. Bia appointment •• Justice of the 
Peace vu during tlle aummer of 19S6. . 

. . . ·. . . 

You •~ked what effect tha appointment•• Ju■tice of the Peace baa 
UPQD the office of 1heriff aa4 what, if uy,-.reapoa.aib111ty you have u .• re• 
ault of auch appointment·of the sheriff u ~-Juatlca of the Peace. 

. ID. conaideriag tbi• problem it la of :tatere■t to aote. that the 
■ame peraon ia aheriff•elect of Washington County ·anc1 will begin hi■ new 
office on January 1, 1957. 

It haa· l>een held, •ncl ._ believe it to be iatUl the law, tlaat the. 
. office■ of Deputy Sheriff. ~d _Codtable or JJ,J■tice are i.nccapa_tible. In _the 
ca■e of a peraon' ■ accepting.au office which ia incampatible with an office 
which hew.ii holding at ·cha time he ·acceptecl•~the aubaeqaent incanpatible. 
office, the law in Na:Lae ia:that be vacates the prior offive. 
' ' . 

We are of the opinion, however, in the caae of a sheriff'• ac­
cepting an incompatible office, that ■u·ch aheriff would be a de facto officer, 
ao that hi■ act,~••• aheriff, perfomed in the cour■e of hi■ dutiea, would be · 
upheld~• legal acta. 

Becau■e of the fact tbat the present aherif•f of Waahington C0\111ty 
i■ alao the aheriff•elect an.cl that he will eater upon hi■ new tem in lea■ · 
than two month■• we are of the opiniou that ■tap■ to clarify the situation 
c&DDOt be taken within that ttaie. Any act1on. la:l.t:tated by thia office,· iu the 
nature of guo warranto to te■-t title to hi■ office, could aot be suiceaafully 
termia&ted within that time. 

It would therefore be our recommendation that the condition be 
permitted to contiuue undisturbed.~• would ~dd t~at the cletemination of 
vb.ether qr not a vacancy •z1ata under tb.e circumatance■ is a judicial deter• 
ainat:ton. 

A determination by the Covernor and Ooullcil that a vacancy e:s:l.ata 
followed by an appoin•nt to fill that :;vacancy would be aubject to court 
review. 

Jame■ Glynn rroat 
Deputy Attorney Ce~ral 

r :aoger A. Putnam, Aaaiatant 


