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October 28; 1955 

To W. H. :erad.tord ~- Right ot Way. Engineer 
Re .. ' ,rooedure·· .·r•ga~ding ~d Taken· by· state Ut111 ty Poles 

' . . v 

. You have; requested D17 opinion as to the proce~ure 1n a case 
where -land. has been taken by·the state tor high.way purposes· and in 
ant1.c1pat1on 'o·r construction work, a power c·empany move4 its poles 
to the ·n~ly acquired land .and the tormer owner or the land erected 
an ·obstruction. tttat· prevents ingress to the p·ole'5. . . .. -~ . 

. ·· under seoti.on -lQO _ot_ Chapter 96 of the Revised Statutes _ot 
195~ ·-. · · 

."any person may take down and remove gates, 
ma~s- or t~nces across any.highway o~ town .way 
unless -they are there ~Q -prevent -the spread ot 
1ntec~ioua deseases, etc .·n 

. The way in qp-eetion · 111, · ot. cou~ae; a highway and "any p.eraon" 
1a bro·ad enough to include an emplo7ee ot a power company. A· high­
way oon·s1sts o.t _: all ot the · rigllt ot way and is· not 11mite4 to tbe 
.traveled . portion or._: the . way~ -'l'heretore, 'it would seem to me that 
section 100 bs strong ·e~ough to permit any per1on to. ·remove. tb.e 
fence. · •. · · · 

. · In: thia particular case I am at a loss . to see · what action· the 
erector ·ot ·the .tence could take, even it ·thia etatute did not exist. 
The ·tence is"a treapasa ·erected on land. which the state owns.in ·tee · 
and ·ts in violation ot the law, which says that no obstruct1ona 
shall be erected within the r11ht ot way. 

'!'he company has a permissive easement .to ereot these poles and 
I presume the new location has -een planned ·1n conjunction with the 
highway plans as per the working agreement. 

It is my opinion that the oompan7 18 Justified in removing:.tbe 
o~struction~ I am not ·sure that due care· in. regard to. the injury ct 
the _tence 18 even necessary, but would suggeat ·that it might be 
dipl_omatic to t17 not to destroy the material completely. 

L. smtth Dunnack 
Assistant Attorney General 
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