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T
May 31, 1955

“Po Honorable Edmund S, Muskle, Governor of Mailne
Re: Railroad Merger

Returned herewith 18 the correspondence addressed to you from
Governor Roberts of Rhode Island.

I have reviewed the provislons of the U. S, Code relating to
the proposition put forward by Mr, Donald W, Campbell, chailrman
of the New England Governors' gzmRmrmuz Commlttee on Publls Trans-
portation and to the best of my ablllity I cannot perceive how the
suggestion forwarded by the Committee can be carrled into effect,
in view of the provislonsoof the Code.

In the first instance, 1t appears that Mr. MeGlnnis seeks ap-
proval from the ICC so that he may be both a&n officer and a direc-
tor of more than one carrier, i.e., the Boston & Maine Rallroca@® and
the New York, New Haven & Hartford.

Under the provisiona of Title 49, U.S.Code, Seetlon 20 a (12),
1t 1s unlawful for any person to hold such dual position on the
board of more than one earrier unless such holding shall have been
authorized by order of the Commission upon demand showing that nel-
ther public nor private interests will be adversely affected thereby.

. - The suggestion 1s that the Governors Intervene in behalf of the
3tates and force a broadening of the issues in the McGinnls petition,
so that they will be covered by the provisions of Title 49, U.S.Code,
Seetion 5 (2), Section 5 (2) provides that 1t shall be lawful for
two or more carriers to consolidate, merge or acquire control of
another, with the approval of the Commlission, meaning the ICC, The
statute goes on to set out the manner in which thils consent may be
obtalned and the factors to bhe considered.

It appears that a condition precedent 1s a2 propesal by the carrier
or carriers seeking the authority to merge, unify or aequire control
and when this 1s done the Commiésion must notify the Governor of each.
State in which any part of the properties of the carrler ls situated
and so afford them an' opportunlity to be heard, as well as other in-
terested parties.

Section 5 (U) makes it unlawful for anyone to attempt to acquire
contrel of any carriler by any means other than that set out in para-
graph (2), and it further provides in paragraph (7) that the Commis-
sioh, meaning ICC, 1s authorlzed, upon complaint or its own initiative,
by notice and hearing, to investigate and determine whether any persason
is-violating the provisions of paragraph (4), If the Commission finds
that there is an attempt to unify, merge or acquire control by means
other than those. prescribed by statute, the Commission may apply to
t?z cgurts for such legal process as 1s necessary to correct the
situatlion.

It is interesting to ndte that in the letter by M . Campbell
he refers to the four matters which the Commission must weigh,



where a plan is proposed. These matters are"sééuforth in Title 49,
U.8.Cose, Seetion 5 (2).(e). - ' 3

- It would appear to me that there would be no Jurisdiction in

the Commission to broaden the application of Mr. McGinnisg into an
inquiry as to whether or not an unlawful merger 1s being attempted.
The' reason for thls is the apparent necessity for a carrier to file
an application asking the ICC to give tts coneent to a merger, con-
golidation or acquisition of control.

Although not strietly in point in this matter, the Supreme Court
of the United States held in St. Jo Paper Co. v. Atlantic Coast R.R.
Co., 347 U.8, 298 at 305, in TIBcussing wheLher or noOt I & bank-
Tuptey reorganization under 77 (b) two carriers could be forced
into merger unless one of the carriers flled the voluntary applica-
tion above referred to, and held that they could not be foreced into
any merger by virtue of a reorganization plan proposed under 77 (b) of
the  Bankrupte¢y Act, a voluntary proposal being, in effect,. a condi-
tlon precedent. ' '

The practice in such matters may not strictly follow the statute,

but the statute 1s our only guide, &8s we have no one in our office
wlth experience 1in this fileld.

Roger A, Putnam
Asslistant Attorney General
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