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April . 8,. 1955 

To ·He~bert G. Espy, Commissfoner of Education 
R~_:. Legal _R1ghts of' Towns .to· ·coristruct ·scho·o1 BUildings 

. : . 
, ' ' .. . . . . 

We have ·your memo~and;um o~ Ma_r.ch 28th. . and incorporate the 
initial statement and your question; 

, · . . . . 
; .. ' 

. 11'6ne·. 'ot. the -1iripor~ant . responsib11_1t1es ot this Department 18 
provision ·: of' advice. and_ assists.rice . to l,ocal of'f'icials regarding 
plans tor .the financing and·construct1on of school buildings. In 
that connection the f'ollow1rig .' question occasionally arises: 

, "Does the establishment· of a ·schciol district remove f'rom a com­
ponent town the le~al . right to ·.bo;rrow on 1 ts own tor . the purpose· of' 
building a· school building or to .elect a school· building committee 
with p_ower to · enttir .into· contract tor the· construction or such ~ 
building?" 

we regret that we are unable to provide ~u· with an opinion 
in regard to -the foregoing question. 

In the first instance, we do not believe that it is the duty of 
your· department to ·advise and assist 1ocal::.author1ties in regard .·to 
the .financing of schoo;r .buildings. The Comm1as1oner 1s given author·-
1ty· to set up standard·.:p1~s: under .· Section· 25 ot Chapter 1+1, R·,s. 
1954; and, · ot: course, ·any al~erat1on ·_or expense 1n· rega,;-d to.· _the 
reconstruction or remod~liilg ot any school "building, ·the expense ·· ot 
which exceeds $500 must be approved by the commissioner ot Education 
an~ the Bureau or Health. . 

fllere is further re.aeon tor· not answering. we have made a super­
ficial review of some ot the School District Acts that have been 
passed in recent years,s1noe such icts were declared legal in Ke"llpy 
v. The School District, 134 Me. 415. These Acts d1tter in many re- · 
specta rrom the let which was declared vai1d in the Kelley case, and 
many times the issue presented here may be determined by the very 
language ot the Act, so that a gene,;-al rule cannot be given to an 
administrative officer to guide him in h1a advice to -local' officials . 

. _In this state t1nanc1ng has always been done at the ·1ocal level, 
reeerving, ot course J the c.reation or the Maine ·School Building Au­
thority whicb is a State agency and .therefore is on a different plane 
than the School Districts of' the towns. Some States provide that the 
Department of Educa~1on .or the ·Attorney General shall have the duty 
of approving the bonds of town and city school districts. such has · 
never been the · case 1n Maine, and therefore .any opinion give·n by us 
would be advisory merely, the burden always being cast upon the coun­
sel' for the district ·or on the purchaser or underwriter to determine 
1n any.given case whether the bonds are legal obligations of the city 
or town or district. 

we mayJ however, draw some general observations. 
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we call yonr attention to the f'aet that _the Maine . .Satjo·oi 
Building Authority saw fit in-1953, by virtue.of Section 5 or 
Chapter 290 of the Laws of 1953, · to ·add the· following· w·ords, 

' ' ' ', .. ,; 

'.:'"Any town, notwithstanding the prior creation 
.· ot a school district coterminous with said town . 

. ·. . · · may. contract . with the ·Authority. 11 
'·.. • ••• ,·····: '' < • • • • • 

The,ooun~el tor the-Authority evidently figured that there was 
enough· do~bt . as to whet~er ·th_e .. town. could erect a. building where 
a c~te_rminous dis_tri_gt existed to await legislative approv1;1.l. 

There.is some dictum in the Kelley case above cited which 
appears t~·sustain(the proposition that a town may carry on the 
building of. new· schools· despfte an e:a:1st1ng cot·erminous ·district. 
Tl:lis is ·pure d:ictum;· we· _hav_e. no direct case in Maine in point. 

We. can do no more than call this to your attention and to the 
attention of counsel at the looal level, so that.he can make his 
a:nalysis·on the school district bill which-he has before him. 

rap/o 

-Fra~ F. ·aarding 
Attorn~y General 


