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·Pres; Arthur 1.. Hauck 

Boyd L. Bailey, Asst, Att, General 

ORGAJ.~IZED LABOR l'i.T TI-IS um:vmsrrx OF IJAINE 

February- 21 1954 

Univor3ity,o~ Ua.ino 

Attorney Gener&l 

You have inquired generally concerning organized labor as respects tho Univers~ty or 
Maino. · 

The law does not provent a group ot employees from selecting certain apokasmcn a.nc: 
directing them ·l;o repre3ent. the atiployaes a.a lobbyists or to negotiate grievance mo.tters 
m.th officials of the ·un1versity. There is, tor e::r.ample~ the L1aine State Employees 
Association wbich includes a very large parcentage or olassi£ied employees in the 
·State's aorvice, the activities or ·which are completely within thEf law. 

But, by Chaptor 9S., P.L. 1945, · the Legia'l,ature provided: 

"The University of Maine is declared to b0 an instrumental,ity and agency o~ the 
~tate fo~ the purpose for which it was established and for wbich it ·bas been ma..."ltlged 
and maintnined ••• •" 

~bis declaration or legislative intent is whollf consit?tent, of course.,? with the ·several 
statutes arreoti:lg the University-• . The ti-iutoes oi' the University are appointed by _the 
Governor with the consent of' the Council~· The University if? dependent upon substantial 
regular grants f'ro:m the State freasur;y. ·(see, for e:r.smple, Chapter 14S, P. & S 1954). · 
Tlie Commissipner or Educatio~ is ex-~ffiaio. a trustee. (Sec~~on 111, Chap. 37,-R.s. 1944) . ~ 

There is an essential difference between private and public employers. Even so strong a 
friend of labor as President FX'S.llklln D. Roos«elt aa:Ld: 

"AU· Govarmnent employees should realize that the process~ collective bargaining, 
e.s· usually- understood., cannot be transple.nted into the public service.- It ·baa 1ta 
distinct and insur:nounte.bl,e .li.uto.tions when applied to _public personnel management. 
'.i'ha very nature and purpol!los 0£ Governi11ent make it impossible to o.dmlniatrat.ivo · 
o££1o1flls to represent fully or to bind the employer in mutual discussions with 
Government employee organizations. The employer is the whole ~eople, who speak by 
means of.' laws enacted by their repra~entatives in Congress.• (Quoted by 'i;he 
Suprenu~ '~urt; of klissour-.l in Springfield. _v. Clouse, 1947, .356 t~o. 1239., 1247) 

As was said abQut municipalities in• the ieading text on municipal. larn 
·' 

"Inasmuch as the appointment., tenure, promotion, demotion, suspension,. removal1 
reinstatement and 'Ylorking conditions of persons in the munioipal service aro 
regulated by constitutional and other le.we, rules and regulations, it io 
ftOnol"'ally a.:,'7I'eed that labor unions have fmr ~,ctionci nbich they may .diach:.irge 
'\11th referenc3 to municipal off'icora and appoi11tees., and espeoially trlth reforonco 
to civil servlco appointoeo. Conoo11ucntly, un.leas roqu.1rod to do so by stntuto 
or 1tfl chartor, o. city is uno.E>r no· lettnl duty to recogn.1.zo a union or employcco of 
a municipal ·government • • • • so., ~so·, 11 oit,.,. by ordinance, validly- may p~hibit 
city employees f'rom jo!rling_ labor unions • • • . • 11 (3 flcQuillin,., 14unio1pal Corporations, 
,ieotion 12·.J.40) · 



·/ 
// -?lunicipalities · aro aeents or in:rtrumentalities or the State, just as is the Univer:iity 

of !Jaino. ? . . · 
Whenever the question has come up in court it has been held thnt no public ~ployer mo;r 
~e~ogrdze any 1.m:ion as a collectivP- bargaining age11t. · 

~ 

State v. Brotherhood., 1951, 'J7 Calif. (~) l+12, cert. den. 342 u. s. 876 . . 
lliam:t W~tor Wo.rks Local ?Io. ·654 v. Miami, 1946, 157 Fla. 445, 165 A.L.R. 967 
Springfield. v. Clouse, 1947, ·356 Mo. 1239 . 
Cleveland v. Division 268 of Amalgamated Aseo., 1945, 30 Ohio Ops. 395 

. ~he prinoipal reason why a union may not be r~cognized as a bargaining agent io that the _ 
public employer does not and cannot work out· conditions or employment. by the bargaining · 
process. A public employer is eovorned by-tho people who express thsir will in statutea,· 
ordinnncos., etc. Soma authorities also comment on the freedom of the public employee to 
be re,Presented or not a~ ho· -~hooaes; . . 

No puh_lic employee has a right. to strike or picket. (Cases •cit. 31 A.t.R. (2d) 1159. 
A _strike or govarnmont employees is more than.an intertorence with sovereignty, it is 
a strike against government. Norwalk Teach~s• Asso. _v. Board ot. Fducation, 1951, 138 

:Conn. 269, 31 A.L.R. (2d) 113). 
. . . . 

Mo .ottioial of govermnent may- agres to ·a closed .shop, union shop, or other similar 
restriction~ Public employment should be available to all nem:led, qualii'i¢ persona, 
regfll'dless of union. membership o.r non-membership. 

There ar~· also cases involving tµe "cheok•orr.n By this expression, ot co~sa,· is mc~t 
th~t union dues ara deducted from the pay che9}t . by the employer and transmitted to the 
um.~n. There 1~ ver:, little ~utbority 011 this point_, the cases being divided equally. 

. . 
I understand that argument bas been made that Section 10, Chap. 25, R. -s. 1944., has been 
quoted to you as juatify'ing certain union right,a at tho Unirer.sity. The pertin~t l~t7UD.ge-. 
j,5; ~,.,.J • ~. ~' ~w. '""" 1 ~,4, 1 IZ..' l Ej(\11 (l"IP{) 

~forkers shall have full; freedom or association, self organization, and designation 
of representatives ot their: own choosing, tor the purpose of neeotiating tho tema 
and condi tio·ns · ot their employment or other mutual aid or protection, • free f;rom 
interfere~ce, restraint, or coercion by' their employera.or other free persona, and 
1 t shall be the duty of the board to end~avo;- to settle, dipputes, strikes, and. 
lock-outs betTTeen 8!Dplihy-ers and employ~~s. " · 

i1bera are several oa.~es in which courts of" last resort have held th.at ouoh language doee 
not apply to eJ!lPloyment by the government. The ttost famous, probably, is u. s. v i:il.na . J V-forkers, 1947, .3:30 u. s. 258. Th.is case involved the right of coal miners to st;ike after 
the mines had been seized by the Unit<:!d States. By the seizure the miners became 
employees of the United States. The Supreme Court . held that the mina:rs had no right · to 
strike despite the Clayton Act and ?lorris LaGuardia Aot whioh, or courss., guare.nt~es 111 
geno?al terms the right to strike. The Court held that the word "employerc• did not apply­
to the United States·Goverl'llllent. ' The general principle is th.at the righta of a sovereign 
rrovernment a.re not doomed restricted by general logialation·; it ie conceived that, 
gonero.l.ly apeak:Lng, la.\73 ara ena.cted to be applied to thB citizens, and that restrictivo · .. ~ 
lceialo.tion dooc no·t; apply to the aovarnmcnt unleflo the legiola.tina body specifically 
Gayo so. In tho~ concurring opinion, Ju3tices Blo.ok ·and Do~glo.s said: 

nXhere was never an inti;.ation in the progress o~ tho Aat I s passage that a labor 
dispute w1 thin the Aat I s meaning. would arise· because of claims against the Govorment 
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ns·serted colleotively b1 employoos or the Interior, Sto.te, Justice.,. or o.rr:, 
other Government department. Congress ho.d nGVer in its· history provided. 
a program for fixing '13.ges, ho•Jrs, . anrl . working condi tion3 or its employee a 
by colle.ctive · b:irgaining. Working conditions of Government employees had 
not been the subject of collective bargainine, nor been settled as a result 
of labor disputes. It 'l'lould require epecii"ic con,_,!7l"essional 181".guage to 
permwda us thnt Congress intended to embark upon such 4 novel progrrun or 
to treat the Governm~t employer-employee relationship as giving rise to a 
'labor dispute• in the industrial sense. n (3:30 u.s. 328•9) 

As the executive head of an instrumentality or·agency of the State· of Maine, you do not 
have power to ent~r into the usual bargaining agreement with artf labor union. Thie is 
no.ta matter of your Vlillingness or unwillingness; it is a matter of law. 

The City or Portla.Dd has had the same problem for soma time. It may be ueetul to you · 
to consider that City•·s policies. · 

To summar1zeJ There oan be no bargaininr, with a ROvereign government.because bargaining 
presupposes of necessity that the parties are in a more or less equal status. Until 
and unless the sovereign people by approprj.ate- leeislation relinquish sc>me of their 
present rights, -there oan be very little similarit:y between pu'blia am private emplor .· 
ment. ~s -stated above, the employees may organize btlt .oreanizations of publio employees 
have practically none ot the _powers exer~iaed by- labor unions in private industry. 

Do not ~sitate to let me kaow _ii' I have not i'ull.7 answered you. 

Approve~ and conourred in 

Alexander A. La.Fleur 
Attorney General 

2/2/54 
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(Signed) Boyd Bail91 
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