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Mo
Merch 16, 1953 f//}

To Alexander A, LaFleur, Attorney General
Re: L. D. 383, International Ferry Terminal

I have your request of March 12, 1953, stating that Senator
Coellins has asked two quesiions concerning this bill:

_ 1. Does the aet as outlined violate Section 1L of Article IX
of the Gonstitution of Maine in that it 1s a légnding of the credit
of the State?

2. If the answer to question nmumber 1 is in the affirmative,
1z there some manner in which bonds mey be issued by a State agency
to effect the general purposs of the act?

As wrltten, L. D, 383 does not involve the use of credit. It
makes & cash eppropriation of $1,250,000, whiech is made available
to the Malne Port Authority to pay for plans snd the construction
of a terminal at Bar Harbor sulitable to be the Maine terminal of
an international ferry to run between Nova Scotia and Bar Harbor.

" The first questién raised 1s whether the extension of credit
1s the same as the advancing of cash within the meening of Section
1, Article IX, Maine Constitution:

"The eredit of the state shall not be
directly or indirsetly loaned in any case.

The history of the amendment, as far as the same eppears of
record, would indicate that the evil to be redressed wai the ex-
tension of debt, rather than eash outlays, The amendment was passed
in 1847 (Chapter 29 of Resolves), the debt limit then being $300,000.

Governor Dana's Message (1847 Vol,, page 61) recites the reason
for 1ts belng: : '

"The history of the finances of Maine for & few years past
wlll show in a striking light how soon end Imperceptibly a state
may change its position from one of fresdom from debt to that of
deep indebtedness. At the close of the year 1835, our whole debt
wes less than $100,000; in five years from that time, 1t had in-
ereased to about $1,700,000."

The Governor continued at some length to describe the evil of
too great indebtedness.

I have referred to all the cases and court opinions respecting
the eonstitutional.languagn (Opinions, 53 Me. 587; Bo Me, 603: 137
Me. 340; 139 Ma, 417; 60 A, 24 903; 79 A, 24 753-5 All these refer-
ences relate to the borrowing of money. None relates to the advan-
eing of cash,



While I canmot find any Maine eitations distinguishing
between the advancimng of cash and incurring of indebtedness, I
do find certain cases in other jurisdietions. e distinetion
was recognlzed in People v. Westchester County Nstional Bank, .
1921, 231 N. Y. }65; "N. B, ; « L. R, 1341}, which was
paraphrased as follows in Veterana' Welfare Beard v. Rilev, 1922,
188 Cal. 607, 206 Pa. 631: '

", o+ in the gift of the money of the
state, raised by current taxation, we are
expressing our own gratitude by glving our
owWwn, but when the gratitude is expressed in
the issuance of bonds and the glft of the pro-
eeeds of the sale thereof, we are expressing
our generoslty at the expense of our posterity.
Yhen the people have so0 keen a sense of grati-
tude, or of publie purpose, that they are will-
ing to give of thelr substance to express that
conviction, there is 1ittle danger that excessive
or unreasenable burdens will be thfis assumed, but
when one generation can be generous at the ex-
pense of the next, there is danger that the ex-
pression mag not be so. reasonable or so well
conslidered,

The atate of the authorities in the State of Maine is that
the court has never given an opinion, as far as I can determine,
whether the prohibition against the loaning of eredit of the State
includes a prohibltlion agalnat the lending of cash, It 1s my opinion,
however, that there 1s no prchibition against the lending of cash,
based on reason and on the above cited authorities.

Regardless of the constitutional limitation above quoted,
there is a constitutional requirement that the legislature confine
itaelf teo

"peasonable laws and regulations for the defense
and benefit of the people of this state, not re-
pugnant to thils constitution, nor to that of the

United States."
' Seetion 1, Part Third, Article IV.

For convenlence, we may summarize the requirement by stating
that 1t prescribes that all legislation must have a publie purpose.

The purpose of the indtant bill iz to eppropriate $1,250,000

"to pay for plans and other proper expenses in
connection therewith and for the construction
of a terminal at Bar Harbor suitable to be the
Maine terminal of an International Ferry to run
between Nova Scotia and Bar Hgrbor."

This sum 1s to be avallable to the Maine Port Authority



"after the direetors of the Maine Port Authority
heve executed a lease with the Canadian govern-
ment, or 1ts designated agent, for the use of the
Bar Harbor Terminal when constructed; . . ."

The lease 1s to include a provision that, over a period of
30 years, the Canadian government shall reimbirse the Maine Port
Authority for the cost of the terminal. It will .be noted that
there 1s no expression of. any requirement that the ferry in fact
be run or that, if it is not run, the facilities will be availsble
for any public purpose of the people of Maine. The resolve further
provides that after the lease payments have been made, the Maine
Port Authority shall transfer te the Canadian @overnment or 1its
degtignated agent, its right and ownership in the Bar Harbor Ter-
minal and shell deed the property to the Cansdian Gowernment or
1ts designated agent. The directors of the Maine Port Authority
are to pay to the State of Maine

."mot less thab 1/30th of the amount expended .
hersunder, if and when received by i1t from the
Canadian gevermment, or its designated agent,
and a like payment each yeasr thersafter for

30 years, with Iinterest at 2% per year on the
unpaid balance, payable yearly, i1f end when re-
celved by 1t; but such interest shall be paya-
ble only if those investing the capital in the
ferry and in the pier at Yarmouth, Nova Secotia,
receive thelr pro-rata share of the interest
paid from the operation of said ferry."

The resolve having stated what the Authority shall pay to
the State, there 18 & concluding resolve in. somewhat different,
and perhaps contradictory language:

"Resolved: That, anything hereim to the contrary
notwithstanding, no part of the money hereby ap~-
propriated shall represent indebtedness of the
Maine Port Authority to the State of Maine, and
the Maine Port Authority shall have no obligation,
either express or implied, to repay any part of
said money to the State of Maine, except to
transmit to the State of Maine all rentals re-

celved by it pursuant to the provisions hereor."
(Emphasis supplied.)

The language ralses the question whether the'Authority i1s to
pay to the State of Maine all the rentals it receives or the stated
emount of 1/30th of the cost annuelly for 30 years.

Respecting maintensnce, the Canadien Government is to pay the
cost thereof to the Directors. Presumably, the Directors ars %o
keep the pier in repair,



It may be assumed from the ebove language that the publiec
purpose invelved 1s that there will be commerce on the ferry and
the people of the State of Maine will benefit by such commercisl
venture. It would seem to me possible to express in the resolve
some understanding that the people of the State of Maine will be
able to ship tleir persons and property om the ferry if 1t operates,
and it might also be possible to provide that the ferry shall be in
fast operated. Thirty years 1s a long period of time. Suppose the
ferry turns out to be unprofitable and is discontinudd. Spould
theres not be some option in the Authority whereby the pler counld
be used for something else?

In surmmary, the resolve does not state any publie purpose
expresaly although, as a matter of commoen sense, it may be assumed
that the ferry 1s intended to be profit-meking, so that some good
to the people ought to come from it. I -would prefer that a publie

purpose be expressed.

"In my opinion, the presrble deserves improvement. Section 16,
Part Third, Article IV, requires: '

"The fasts constituting the emergency -

shall be expressed in the preamble of the
act.” (Underlining supplied.)

To some extent, statements in the preamble wlll be accepted as
final by the court; to some extent the courts will consider that
preambles raise questions of law. The general rule has been laid
down in Morris v. Goss, 147 Me. 98, 00 of Advance Sheets:

"In examining the sufficiency of an .
emergency preamble the question of whether
or not thé Legislature has expressed (to wit,
made an allegation of) a fact or faets is a
question of law, Whether or not sueh fact or
facts can constitute an emergency within the
meaning of the Constitution is likewise a
question of law. These questions of law may.
be reviewed by this court. On the other hand,
whether a fact expressed as existing, does
exist, 18 a2 question of faet and not of law.
It 18 likewise a question of fact whether or
not an expressed fact which can constitute an
emergency, does constitute an emergency. These
questions of fact are within the exclusive pro-
vince of the Legislature for its determination.”

Applying this language to the preamble, it is apparent that
anything stated therein as a4 matter of fact will be accepted by the
courts es factual. The question raised 1s, what fact stated in the
predmble can constitute an emergency? This is a question of law. The
facts stated in the preamble are briefly: (1) Chapter 219, P & S 1951,
grants authority to the Maine Port Authority to construct a terminal



at Bar Harbor, (2) Canada has contracted for a ferry at a cost
of $4,000,000 and 1s to conmstruct a pier at Yarmouth to be the
Canadlen terminal at a cost of not less than §1,250,000, (3)

the entire project depends upon a construction schedule that
guarantees completion of the terminal facility on or befere May
1, 1954. No other fact is stated. I would doubt very much that
any gr these facts can constitute an emergency in constitutionsl
meaning.

To improve the preamble, 1t would be my suggestion that a
public interest be definitely expressed and that it be found as
8 fact that if prompt action is not taken this public interest
willl be lost.

In conclusion, I cell attention te & line of Massachusetts
cases wherein it i1s made clear that a public interest may be
served while nevertheless conferring private benefits,

~ "In sueh instances, the cases tend to

distinguish between those results which are

primary and those which are secondary or in--

cldental and to claasify the object aceording

to its primery c onséquences and effects.” -
Opinion of thé Justices, (1936)
320 Mass. 773; 67 N. E, 24 588;
165 A. L. R, 807,

The question before the court related to public housing in
which the publie would benefit and the contractors weuld also
benefit. The question 1s parallel in that the Canadian government
should be considered the same as a private person, &s respects the
question whether the purpose of the bill is public or private.

It may be that Senator Collins wishes to consider the possi-
bllity of financing the projest through a bond issue rather than
the granting of cash. In such case, there should be a spesial at~
thority given by the people, the seme &s we have previously had
for the Fore Hiver Bridge, specifically authorizing this very
type of transaction. In this way, the peopls expressly suthorized
the lending of credit, thereby eliminating that question.

As above stated, when the facility has been completed, title
is to be turned over to Canada, Mr., Austin J. Tobin, Director of
the Port of New York Authority, termed this provision overly~
generous. From a legal point of view, the purpose of the bill 1is
to make & loan .{o the Dominion for the purpose of building a pier
for the Dominien. The bill would more clesrly come within the con-
sti tutlional requirement that the act be "for the defense and bene-
fit of the people of this state" if title were to remain in the
Maine Authority. Furthermore, the bargaining position of the State
would be considerably improved if the title remained in the State,

The feollowing provision respecting interest seems uncleer:



"e o« « but such interest shall be paysble
only 1f those investing the capital in the
ferry and in the pler at Yarmouth, Nova Scotla,
recelve their pro-rata share of the interest
pald from the operation of said ferry."

Without criticism from 2 business point of view, which I
do not understand, what is the meaning of "pro-rats share"?

“"We now have agreements made by the Port of New York Authority.
Should 1t be desired to redraft L. D. 383, these agreements will
be most helpful,

Boyd L. Balley
Assistent Attorney General
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