MAINE STATE LEGISLATURE

The following document is provided by the
LAW AND LEGISLATIVE DIGITAL LIBRARY

at the Maine State Law and Legislative Reference Library
http://legislature.maine.gov/lawlib

Reproduced from scanned originals with text recognition applied

(searchable text may contain some errors and/or omissions)




This document is from the files of the Office of

the Maine Attorney General as transferred to

the Maine State Law and Legislative Reference
Library on January 19, 2022



W
) R,

November 19, 1952

Governor - Elect Burton M. Cross, State Housse, Augusta, Maine.
Re: Bath Military and Naval Childrens' Home

This office has been asked if the State Maine could discontimue
the Bath Military and Naval Children's Home without too much difficulty
or if there are exisbing trusts or other factors which would mske such
action inzdvisable.

This Children's Home was organized as a body poli'l:.i'c and corporate
in the year 1866 by Chapter 163 of the Private and Special Lawe of that

year.

By virtue of Chapter 254 of the Public Laws of 1929 this Home was
declared to be a State institution and all trust funds of that institution
were pald over to the Treasurer of the State of Maine for the purposes
for which they were intended.

Sections 174 and 175 of Chapter 23 of the Revised Statutes of 1944
declare the Home to be a State institution and provide that the @Gonnission-
of Institutional Service and the S uperintendent shall act as a board of
guardians of all the children who are members of sald Home and shall have

all the power and authority granted by law to guardlans..

As of the latest date of summarizing the amounts of trusts held by
the State, the Military and Naval Children'e Home had two separate trusts,
and as of June 30, 1942 these amounted to $17,577.94. As stated in the
Report on the Trust Funds of the State of Ma ine prepared by Frank Cowan
these funds had no known conditions attached, save that they were for the
benefit of the Military and Naval Children's Home. The book referred to
containsg exeerptes from the instruments giving origin to these trusts vwhen-
ever it was possible to find the instruments. Ing uiry at the office of
the Trzasurer of State reveals that he does not have possession of the
trust instruments relative to this Home.

If the trust inetruments contained no conditions, then the funds
would in effect be gifts. However, if the trust in truments did contain
limitations, restrictions or reservations, we have a precedent in the
State of Maine in the case of Bancroft ve. The Maine Stste Sanatorium
Association,which would provide that upon failure of the purpose for
VHITHTHS® trust was created, then a resulting trust would be created in
fevor of the estate of the estate of the domor. This would not in any



Re: Bath Military and Naval Childrem!s Home

way prevent the State's discontiruing the use of the Home, but would

mean that funds traceable to these trust instruments should be kept intact
pending the claims of heirs of the original donors until such time as the
originel instruments could be found and a determination mede as to whether
or not restrictions were contained in the instruments.

This office doea not believe that the existence of trust funds is an
insurmountable bbstacle to the dlscontimuance of the Home. If in fact such
trust funds could be construed as gifts, as mentioned above, these funds
could be transferred under the theory similar to the ¢y pres doctrine used
by courts; but this office, &s & result of conversations had with parties
interested in this Home, would consider the problem more fully before tak-
ing any action in this direction.

There 18, of course, inbolved the guardianship of all the inmates of"
the imetitution. Presently, the Commissioner amd the Superintendent have
been granted all the power and authority granted by law to guardians, and
the only fair answer would be, upon discontimuing the Home, to see.that
reliable guardians were appointed for all children.

Another point involved, which is not mentloned in thie letter, this
office will be pleased to discuss with the Governor-elect at his pleasure.

a

James Glynn Frost
Deputy Attorney Gemeral

igt/e
119 Ma ine 56

N. B. Memo and attached papers Commissioner of Imnstitutional
Service to Mr. Cross, returned with this memo.



